
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  the Pet i t ion

o f

MICIIAEL J. and MARY E. FAIIY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income and Unincorporated
Taxes  under  Ar t i c le (s )  22  and 239f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 9 ,  L 9 7 O  a n d :

L97 L .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Bus iness

Sta te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 15th daY of MaY , 19 7S s};.e served the within

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Michae l  J .  and

Mary E. Fahy ( representat ive of )  the Pet i t ioner  in  the wi th in

proceeding, by enclosing a true copy thereof in a securel-y sealed postpaid

wrapper  addressed as  fo l lows:  Mr '  &  Mrs '  M ichae l  J '  Fahy

*ll"::lll'*.1i"$"'o 13456
and by deposi t ing same enclosed in a postpaid proper l -y  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York '

That  deponent  fur ther  says Ehat  the said a.ddressee is  the ( representa ' t ive

of)  pet i t ioner  here in and that  the address set  for th on said l t raPPer is  the last

known address of  the ( representat ive of  the)  Pet i t ioner .

Sworn to before me this

' - 1  fS *Uayo f  ,Ma1 / r "  ) , I 9 ! 4 .
\r \ i i,'r, /r.' ,' i"'''

\ v - r ; , t  . ' . i  l " / ( . iL  / ' t : [ (L  i  i
. i  \ /  , l
l',.,:. r '.

AD-1.30  ( r /74)



STATE OF NEW YORK
STATE TAX COMMISSION

In the MaEter of the Pet i t ion

o f

MIC}IAEL J. and T{ARY E. FAIry :

:
For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income and Unincorporated
Taxes  under  Ar t i c le  (s )  2Z and 23  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 9 ,  I 9 7 O  a n d :

I 9 7  L .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Bus iness

Sta te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Departmen! of Taxat ion and Finance' over 18 years of

age, and that on the 15th day of May ,  L974, she served the within

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Car l  l ' .  Gu! ,

E s q . ( representat ive of )  the pet l t ioner  in  the wi th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\ 'n rapper  addressed as  fo l lows:  Car l  5 '  .  Guy ,  Esq.
L643 West  Genesee St ree t
Syracuse,  New York  I32O2

and by deposit ing same enclosed in a PostPaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said wraPPer is the last

known address of the (representat ive of the) pet i t ioner '

Sworn

15 th

to before me

day o f  May

th is

I
I

. ,1
' I  l

i

fr."

AD-1 .30  (L /74 )



STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
){EIE{D([(X)<}t6XDiltr{X, PRE5 I OEN T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

DA[@r

![&y

Please take further notice that
the Tax Law any proceeding in
must be commenced within 4
the date of this notice.

STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, RoO,{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 , 7

FINANCE
St^t t  TAX COMMl3t tox

xEAitxc uxtT

EOTAND ROOK

StcRErAtY T0
coMMtSStot l

AOORStS YOUi iZPLY TO

Albany, New York

l5r r97{

!b. & l,lra. Mi.cihacl rll. Fahy
L77 Buttrsr Road
BauEuoitr t{ry York 13456

Dtar lilr. & !1r3. Fahyl

Please take notice of the DrcISlOlt of
the State Tax Commission enclosed herewith.

pursuant to cogtiOn 590 Of
court to review an adverse decision

nontha after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

&. Robert l.cLencr
HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-r.12 (7 /70)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MICIIAEL J. ANd I{ARY E. FAIIY

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency
or  for  Refund of  Personal  Income and
Unincorporated Business Taxes under
Ar t i c l es  22  and  23  o f  t he  Tax  Law fo r
t he  Yea rs  1969 ,  1970  and  L97L .

DECISION

Fahy pet i t ioned for  a  redeLerminat ion

income and unincorporated business

23  o f  t he  Tax  Law fo r  t he  Years  1969 ,

M i c h a e l  J .  a n d  M a r v  E .

o f  d e f i c i e n c i e s  i n  p e r s o n a l

t a x e s  u n d e r  A r t i c l e s  2 2  a n d

I 9 7 O  a n d  L 9 7 I -

A fo rma l  hea r ing  was  he ld  a t  t he  o  f f i ces  o f  t he  S ta te  Tax

Commiss ion ,  U t i ca ,  New York ,  oo  Oc tobe r  25 ,  L973 ,  be fo re  L .  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by

Car l  F.  Guy,  Esq. ,  and the fncome fax Bureau was represented

by  Sau I  Hecke lman ,  Esq . ,  ( James  A .  Sco t t , .Esq . ,  o f  Counse l ) .

I S S U E S

A.  Whe the r  t he  taxpaye r ,  M ichae l  J .  Fahy ,  i s  l i ab le  fo r

de f i c i enc ies  i n  pe rsona l  i ncome taxes  fo r  t he  Vears  I97O and

L97L  and  i n  un inco rpo ra ted  bus iness  taxes  fo r  L969 ,  L97O and

l97 I  and  pena l t i es  unde r  sec t i ons  585  (a )  and  585  ( c )  o f  t he  Tax

Law.

B.  Whether  the taxpayer  is  l iab le for  a  $950 penal ty

under  sec t i on  585  ( i )  o f  t he  Tax  Law.
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FINDINGS OF FACT

t .  Pe t i t i one rs ,  M ichae l  J .  and  Mary  E .  Fahy ,  t ime ly  f i l ed

New York State income tax returns for  the vears 1969 and L97O

but  not  for  197I .  He f i led no unincorr :orated business tax

re tu rns  fo r  any  yea r  i n  ques t i on .

2 .  A  No t i ce  o f  De te rm ina t i on  o f  de f i c i enc ies  i n  pe rsona l

income and unincorporated business taxes as wel l  as for  penal t ies

under  sec t i ons  685  (a )  and  685  ( c )  o f  t he  Tax  Law fo r  t he  yea rs

L969 ,  1970  and  1971  was  i ssued  on  Apr i l  13 ,  L973 ,  aga ins t  M ichae l  , -T .

Fahy under  F i le  No.  2-29869248.

3.  The taxpayer  pet i t ioned for  redeterminat ion of  the

de f i c i enc ies .

4.  Whi le  the taxpayer ,  Michael

re tu rns  fo r  t he  yea rs  1969  and  L97O,

yea r  L97L .

Fahy,  f i led  income tax

f i led  no  re tu rn  fo r  the

J .

he

5 .  The  taxpaye r rs  re tu rn  fo r  I 97O,  however ,  cons i s ted  o f

a b lank form accompanied by a protest .

6 .  The taxpayer  a l leged that  Federa l  Reserve Notes are

mere bookkeeping t ransact ions and not  money or  legaI  tender

and therefore he received no income.

7.  The taxpayer  a l leged in  h is  protest  that  h is  church

looks upon abor t ion as murder  and that  h is  tax monies are being

used to pay for  abor t ions.  That  payment  of  taxes would v io la te

his  conscience under  f reedom of  re l iq ion under  the F i rs t  Amendment

and that  payment  of  taxes for  abor t ions would take h is  proper ty

contrary  to  the F i f th  Amendment  of  the Const i tu t ion.

B.  The taxpayer  fur ther  a l leged that  under  the present  tax
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Iaws he is  be ing denied equal  protect ion of  the law.  The tax-

payer  a l leged that  over  300 Amer icans in  recent  years wi th

incomes  o f  ove r  $200  avo ided  a l l  Federa l  t axes ,  t ha t  New York rs

Governor  Rockefe l ler  pa id onlv  $685 Federa l  income taxes for

the  yea r  L966  and  tha t  350 ,000  tax -exempt  o rgan iza t i ons  pay

no  taxes .  The  taxpaye r  asse r ted  these  ma t te rs  as  a  den ia l  o f

equa l  p ro tec t i on  o f  t he  l aw .

9 .  A t  t he  hea r ing  the  taxpaye r  tes t i f i ed  to  h i s  con -

s t i t u t i ona l  ob jec t i ons  bu t  on  c ross -examina t i on  w i th  adv i ce

of  Counsel ,  the taxpayer  invoked the F i f th  Amendment  and u l t imate ly

the  taxpaye r  res ted  h i s  case ,  absen t  any  subs tan t i a l  p roo f ,

a g a i n s t  t h e  d e f i c i e n c i e s  o r  t a x .

1 0 .  P r i o r  t o  t h e  d e t e r m i n a t i o n  o f  d e f i c i e n c i e s ,  t h e  e x a m i n e r

had sought  to  examine the  taxpayer rs  records  many t imes w i thout

success .  F ina l l y  a  subpoena was d i rec ted  to  the  t t ta r ine  Mid land

Bank -  Cent ra l  U t ica ,  and the  taxpayer  sought  to  sguash the

subpoena by a show cause order of the New York State Supreme

C o u r t .  O n  D e c e m b e r  1 4 ,  1 9 7 2 ,  L h e  C o u r t  d e n i e d  t h e  t a x p a y e r ' s

mot ion  and uphe ld  the  examiner 's  subpoena.

1 1 .  T h e r e a f t e r  t h e  e x a m i n e r  r e c o n s t r u c t e d  i n c o m e  b y  u s i n g

bank records  and what  o ther  in fo rmat ion  he  cou ld  ob ta in  f rom

a v a i l a b l e  p u b l i c  r e c o r d s  a n d  i n v e s t i g a t i o n .

L2.  A number of  meet inqs or  conferences were scheduled

wi th taxpayer  but  on last  minute phone caI - ls  by the taxpayer

they were adjourned or  cancel led for  one reason or  another .

And in  due course,  a  subpoena was served on Mr.  Fahv wi th  the
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same resu l t -

13.  Ul t imate ly  the examiner  served a Not ice and Demand

for  personal  income tax penal ty  in  the amount  of  $950 under

sec t i on  685 ( i )  o f  t he  685  Tax  Law .

L4 .  The  taxpaye r  asse r ted  tha t  t he  pena l t y  under  685 ( i )

was i l legal  and h is  payment  should be refunded.

15.  There are no ind icat ions that  Mary E.  Fahy had income

and except ing one not ice her  name does not  appear  on the bulk

o f  t he  papers  he re in .

CONCLUSIONS OF LAW

A ,  T h e r e  a r e  n o  d e f i c i e n c i e s  a g a i n s t  M a r y  E .  F a h y .

B.  Under  the  Tax  Law,  in  innumerab le  cases ,  the  rece ip t

o f  cash assets  and manv o ther  va luab les  in  work  o r  bus iness ,

const i tu te earned income which is  taxable income.  The taxpayer 's

receipts  and credi ts  and deposi ts  const i tu ted income and no

weight  is  g iven to  the taxpayer 's  a l legat ion that  the Federa l

Reserve Notes or  banked i tems d id not  const i tu te monev or  income.

C .  The  asse r t i on  o f  t he  consc ien t i ous  o r  re l i g ious  con -

v ic t ion of  the taxpayer  as an object ion to  the payment  of  taxes

or  as a tax protest  have not  been upheld in  cour ts ,  and taxpayer 's

asse r t i on  i s  no t  uphe ld  he re .  (Susan  Jo  Russe l l  v .  Comm. ,

50TC No .  9B t  U .S .  v .  h lm .  C .  Douq las ,  476  F .  2d  260  (a f f i rm ing

p r i son  sen tence .  )

D .  R e s p e c t i n g  a s s e r t i o n  o f  t h e  F i r s t ,  F i f t h  a n d  F o u r t e e n t h

Amendments  as  a  bar  to  the  taxes ,  the  cons t i tu t iona l i t y  o f  the

laws of New York is presumed bv the New York State Tax Commission.

T h e r e  i s  n o  ' i u r i s d i c t i o n  a t  t h e  a d m i n i s t r a t i v e  l e v e l  t o  d e c i d e
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the  cons t i t u t i ona l i t y  o f  a  l aw .

E .  Respec t i ng  the  asse r t i on  and  co l l ec t i on  o f  a  $950  pena l t y

unde r  sec t i on  685  ( i ) ,  as  r e f l ec ted  i n  F i l e  No .  O -692LO732  f o r

the year  L97O, the taxpayer  commit ted no f raud the the penal ty

must  be and hereby is  cancel led.  I t  is  ordered that  the refund

of  payments thereon wi l l  be appl ied to  taxpayer 's  o ther  tax

l i ab i l i t i e s .

F.  The taxpayer 's  pet i t ion except  as a l lowed in  the above

paragraph is  in  a l l  respects  denied.

G.  The def ic ienc ies in  personal  income and unincorporated

bus iness  taxes  and  pena l t i es  fo r  a l l  t he  yea rs  under  F i l e  No .

2 -29869248  da ted  Apr i l  13 ,  L973 ,  a re  i n  a l l  r espec ts  sus ta ined .

H.  Pursuant  to  the Tax Law in terest  shal l  be added to the

to ta l  amoun t  o f  t ax  due  un t i l  na id .

DATED: Albany, New York

M a y  1 5 ,  : - - 9 7 4

COMMISSIONER

STATE TAX COMMISSION

COIIMISSIONER


