
SIATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
:

EVERETT J. FAIIEY & MARION E. FAIIEY
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated. Business
Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law for the Year (s) L964 :

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Finance' over 18 years of

age,  and tha t  on  the  3rd  day  o f  October  ,  L974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) rnai l  upon Everett  J.  Fahey

Marion E. Fahey ( rep resen taE ive  o f )  t he  pe t i t i one r  i n  t he  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: Mr. & Iv lrs.  Everett  J.  Fahey
R . D -  3 1 5 4
North HamPton ColonY
Sag Harbor, New York

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under Ehe exclusive care and custody of

the united states Post off ice Department within the state of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CnnrrFtsD) MArL

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

EVERETT ,J. FAHEY and
I\4ARTON E. FAHEY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Unicorporated Business

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (iUIqSTTTT MAII,

Taxes  under  Ar t i c le  (x )  23
Tax Law for the Year G) 1964

of  the

State of  New York
County of  Albany

she  i s  an

age,  and

No t i ce  o f

c .P .A .

, fanet Mack, being duLy sworn, deposes and says Lhat

employee of the Depa.rtment of Taxat ion and Financer over 18 years of

thar  on  the  1s t  day  o f  October  ,  L974,  she served Ehe w i th in

Decision (or Determinat ion) by (o'er**tred) mai l  upon l- ,ouis L. Theiss,

(represenEative of)  the pet i t ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

L o u i s  L .  f r r e i s s ,  C . P . A .
\ , r rapper  addressed as  fo l lows:  

The iss  &  The iss
42-02 Be l I  Bou levard
Bayside, New York 1l-361

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn before me th is

of october

t o

d a y

AD-1 .30  (L /74 )

,  1914 .
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STATE OF NEW YORK
STATE TAX COMMISSION

In the }4.atter of Ehe Petition
:

o f

EVERETT .f. FAHEY ANd IVIARION E. FAHEY

:
For  a  Redet .e rmina t ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art ic le (s) 23
Tax Law for the Year 6) L964

of the

State of New York
County of Albany

.Tanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 24l. t rday of September ,  L974, she served Ehe within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Everett  i I .  Fahey

and Marion E. Fahey (xqoexxrceU:rc(>of) the petitioner in the within

proceed inE,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^rrapper addressed as fol lows: Mr. & Mrs. Everett  , ] .  Fahey
52-62 DouglasLon Parkway
Douglaston, New York IL362

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  deposltory) under Lhe exclusive ca.re and custody of

the United Stat,es Post Off ice Depa.rtment within the State of New York.

That deponent further says that the said addressee is the (reR8€#,l*4fi'd$e

6f) pet i t ioner herein and that the address set forth on said \4trapper is the l -ast

known address of the @prmoexxaOecxo*X&x) petitioner.

Sworn to before me th is

24lh day of S,eptember , L974
,a-) '-- ./ -\
' -  j - \ ,  l , ' , a

l^ r
t \

l ' i ' ) 4\  + / .4ar '#

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the lu lat ter  of  the Pet i t ion

o f

EVERETT iI. FAHEV and IUARION E. FAHEY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Unj-ncorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  Qt )  23
Tax Law fo r  the  Year€)  L964

of  the

State of New York
County of Albany

.fanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Deparfnent of Taxat ion and Financer over 18 years of

age, and that on t:ne 24th day of September , L974 , she served the within

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Lou iS L .  The iss ,

c  .  P .A . (representat ive of)  the pet i t ioner in the within

proceeding, bY enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  f  o l l -ows :  Lou is  L .  The iss  ,  C .  P .A.
The iss  &  The iss
42-02 BeI I  Bou levard

and by deposirins same enclosedBfiJ:bit?tpNfflnYgn*ry *Jo3€1".a wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet l - t ioner herein and tha.t  the address set forth on said \^TrapPer is the last

known address of the (representat ive of the) Pet i t ioner.

Sworn t o

day

before me this

o f t

AD-1 .30  ( r / 74 )



STATE OF NEW YORK

bgpenrMENTOF TAXATION AND FINANCE
BUILDING 9, ROOI1214A

sr TE C ilPtj8
AtlAt{Y. N. Y. t2tt6

AREA COOE 5 I8

4 5 7 - 2 5 5 5 ,  6 .  7

D[$&l Albany, New York

Srptdrr 161 197{

Very truly yours,

)L4J 4 L-/.*p/ / , /

Ittt l O. rrtght
HEARING OFFICER

Representative

g rAY€  rA r  coMMtsg to t
'  HEARIXC UX IT

EOIARD ROOK

SECnETAiY tO

c0Murg i r ox

ADDIESS YOUi iEPLY TO

STATE TAX COtvfvilSStON
Mar io  A .  P rocacc ino
D81EOIXE<FaXXX)iX6aaqtr(tl{ pR E s I D EN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

&. * l8t. Eurr|tt rit. trhaut
t2-6f Doglalton hrlqrrll
Dmglarton, \q Ysrh llt6l

Dear tlrr 3 tlalr ffittl
Please take notice of the Drctgl(|t
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (ql fZ? of the Tax Law, any
proceeding in court to review an ad,verse deci-
sion must be commenced within { mattrf
f rom the date of  th is  not ice.

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Itrese wil l  be referred to the proper pirty for
rep l y .

Enc .

cc :  Pe t i t i one r ' s
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion

o f

EVERETT J. FAHEY and IvIARION E. FAIIEY

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Year  L964.

DECISION

Petit ioners, Errerett J. Fahey and Marion E. Fahey, have f i led

a petit ion for a redetermination of a deficiency or for refund of

unincorporated business taxes under Art icle 23 of the Tax Law for

the  yea r  L964 .  (F i l e  No .  4 -28038459) .

A formal  hear ing was held before Nigel  G.  Wr ight ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  on l {ay 22,

T974,  Er t  2 :3O P.M. Pet i t ioner ,  Er ,zeret t  J .  Fahey,  appeared wi th

h is  accountant ,  Louis  L.  Theiss,  C.P.A.  TLre Income Tax Bureau

appeared by Saul  Heckelman,  Esq. ,  (Solomon Sies,  Esq. ,  o f  counsel ) .

ISSUE

Did the act iv i t ies of  pet i t ioner ,  Everet t  J .  Fahey,  as a

freight sol icitor during 1964, constitute the carrying on of an

unincorporated business ?

FINDINGS OF FACT

1. Petit ioners' Everett J- Fahey and Marion E. Fahey, f i led

a New York StaLe income tax resident return for the year L964.

They did not f i le an unineorporated business tax return for said

yea r .

2. On January 29, 1968, the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Everett J. Fahey, imposing

unincorporated business tax upon the income received by him from his

act iv i t ies as a f re ight  so l ic i tor  dur ing the year  L964.  In  accordance
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with the aforesaid Statement of Audit Changes, Ll issued a Notice

of  Def ic iency in  the sum of  $5L4.47.

3.  Dur ing the year  L964,  pet i t ioner ,  Everet t  J .  Fahey,  was

a freight sol icitor. He represented three companies; Be-Mac

Transport Co., Tose Incorporated and the Port of Gulfport. His

act iv i t ies consis ted of  look ing for  new business,  ds wel l  as

cal l ing on o ld customers in  order  to  reta in  the i r  bus iness.

4.  Dur ing the year  L964,  pet i t ioner ,  Everet t  J .  Fahey,  was

on a commiss ion basis  wi th  Tose Inc.  and a sa lary  bas is  wi th

Be-Mac and the Port of Gulfport. No taxes were withheld from the

compengation received by petit ioner, and there was no coverage for

workmen's  compensat ion.  Pet i t ioner 's  compensat ion was negot ia ted

to include projected expenses and he d.id not receive specif ic

reimbursement for expenses. However, expenses were always paid

by petit ioner's superiors when they accompanied him on calls upon

customers and prospects.

5. During the year L964, petit ioner, Everett J. Fahey, did

receive guidance material and leads from the three companies that

he represented and needed their approval on the contacts that he

made.  fn  ad.d i t ion,  pet i t ioner 's  superv isors v is i ted h is  area of

operation several t imes a year and aecompanied him on some of his

calls. However, these companies did not exercise any substantial

supervision or control over his sales activit ies and techniques

or over the t ime he devoted to sales.

CONCLUSIONS OF LAW

A. Ihat the income received by petit ioner, Everett J. Fahey,

from the companies he represented during the year L964, constituted

income f rom his  regular  bus iness of  f re ight  so l ic i t ing and not

income as an employee exempt from the imposition of the unincor-

porated business tax in aceordance with the meaning and intent of

section 703 (b) of the Tax Law.
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B.  f t ra t  the aforesaid act iv i t ies of  pet i t ioner ,  Everet t  J .

Fahey, during the year 1964, constituted the carrying on of an

unincorporated business, and his ineome derived therefrom bras

subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Law.

C. That the petit ion of Everett J. Fahey and Marion E. Fahey

is  d.enied and the Not ice of  Def ic iency issued January 29,  1968,  is

susta ined.

DATED: Albany, New York

September 24,  7974

STATE TAX COMMISSION

\itt^.ttt- tG^*'*-
COMMISSTONER


