
STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH G. ELPHAIID ANd GLORIA ELPIIN{ID

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business :
Taxes under Art ic le (5) 23 of  the
Tax Law fo r  the  Year (s )  L966 and L967. :

State of  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Depa.r tment  of  Taxat ion and Financer over  18 years of

age, and that on the 17th daY of July ,  L 9 7 4 ,  s h e  s e r v e d  t h e  w i t h i n

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Joseph G. Elphand

e Gloria Elphand (€pfe€AffinGrc(XX) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tpa id

wrapper  addressed as  fo l lows:  Mr .  &  Mrs .  Joseph G.  E lphand
3883 Turt le Creek Boulevard
Dal las ,  Texas  75219

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York.

Thar deponent further says that the said addressee is the (IGFOOffiO@OOE(

)Of) pet i t ioner herein and that the address set forth on said wraPper is the l -ast

known address  o f  the  @ pet i t ioner .

Sworn to before me

day o f  Ju

AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the MaEter of  the  Pet i t ion

o f

ANd GLORIA ELPHAND
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

JOSEPH G. ELPHAND

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund ofUnincorporated Business
Taxes under  Ar t i c le  05)23 of  the
Tax Law fo r  the  Year (s )  L966 and 1967.

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 17thay of JulY ,  L 9 7 4 ,  s h e  s e r v e d  t h e  w i t h i n

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Car l  F ischbe in ,

Esq . ( representat ive of )  the Pet i t ioner  in  the wi th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa ld

vrrapper  addressed as fo l lows:  Car l  F ischbein,  Esq.
1710 Fourth National Bank Building
Iulsa, oklahoma 74119

and by  depos i t ing  same enc losed in  a  posEpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  StaEe o f  New York ,

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said r4TraPper is the last

known address of the (representat ive of the) pet iEioner.

Sworn to before me th is

AD-1 .30  (L /74 )



STATE TAX COMMISSION

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12227

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

of

722 oC,
decision
after

DEPARTMENT
StATt  IAX COI |Mt53tOI

xEAitxc uxtT

EOtrARO ROOK

sEctErAtY tO
coMMtSttox

AOOig3t Youi iEPLY T0

sRfiAR"*&"&5g:,eSStp"
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Dl||[lDf Albany, New York
dllrly l?, 197{

llr. I t&1, sorr;*r o, firnhrd
3863 '|[rrrtlr Cnrlr EqrlrvrrC
Drllu, lnlrr ?5219

Dlrr sr" f tEr. ltphrntl

Please take notice of the pffItIil
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to actllln
the Tax Law any proceeding in court to review an adverse
must be commenced within | rothf
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

fvJ,vL["/r
rrgrl o. srlght
HEARING OFFICER

Petition er's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o r

iTOSEPH G. ELPHAND and GLORIA ELPHAND : DECISION

for  a Redeterminat ion of  a  Def ic iency or  :
for Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the :
Years 1966 and 1967.

:

Pet i t ioners,  'Joseph C.  Elphand and Glor ia  n lphand,  have

fi led a petit ion for redetermination of deficiency or for refund

of unincorporated business tax under Art icle 23 of the Tax Law for

the years 1966 and L967.  (F i le  No.  79238206) .  A ca lendar  caI I

was scheduled bv Commissioner Koerner at the off ices of the State

Tax Commission, 2 World Trade Center, New York, New York, fox

Apr i l  1 ,  L974  aL  10 :15  A .M.  On  March  22 ,  L974 ,  pe t i t i one rs '  rep re -

sentat ive,  Car l  F ischbein,  executed a wr i t ten waiver  of  formal

hearing and reguested that the State Tax Commission render the

fo l lowing decis ion af ter  due considerat ion of  sa id record.

ISSUES

I .  D id  pe t i t i one r ,  Joseph  G.  E lphand ' s  ac t i v i t i es  as  a

mul t i - l ine commiss ion sa lesman dur ing the years 1965 and 1967,

constitute the carrying on of an unincorporated business?

I I .  I f  pet i t ioner ,  Joseph G.  E1phand,  was carry ing on an unin-

corporated business dur ing the years 1966 and 1967,  what  por t ion of

the income derived therefrom should be al located to New York State?
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FIIIDINGS OF FACT

1.  Pet i t ioners,  Joseph G,  Elphand and Glor ia  Elphand,  f i led

a New York State income tax resident return in the year 1966r ?nd

a New York State income tax nonresident return in the year L967.

they did not f i le New York State unincorporated business tax in

sa id  yea rs .

2.  On May 26,  1969,  the Income Tax Bureau issued a Statement

of Audit Changes against the petit ioner, 'Joseph G. Elphand and

Gloria Elphand, imposing unincorporated business tax on petit ioner,

Joseph G.  Elphand's  commiss ion sa les act iv i t ies upon the grounds

that  pet i t ioner 's  bus iness act iv i t ies const i tu ted the carry ing on

of  an unincorporated business and,  therefore,  is  subject  to  the

unincorporated business tax under Art icle 23 of the Tax Law. In

accordance wi th  the Statement  of  Audi t  Changes,  i t  issued a Not ice

o f  De f i c i ency  i n  t he  amoun t  o f  $ I ,O78 .17 .

3.  Pet i t ioners,  Joseph G.  Elphand and Glor ia  Elphand,  res ided

in New York State for the entire year L966 and unti l  March L4' L967.

Dur ing both these years,  pet i t ioner ,  Joseph G.  Elphand,  represented

four manufacturers on a commission basis. Two of these manufacturers

mainta ined the i r  pr inc ipa l  p lace of  bus iness in  Cal i forn iar  dr rd

two in New York. There is no proof that he maintained an off ice in

a place other than in New Yorrk State, There is no proof that he sold

one hundred percent of his merchandise exclusively outside of the

State of New York. There is no proof that the displays maintained

at trade and fashion shows in Texas and the State of Florida consti-

tuted the carrying on of a business outside of the State of New

York.
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4.  That  pet i t ioner ,  Clor ia  Elphand,  had no connect ion wi th

pe t i t i one r ,  Joseph  G.  E lphand ' s  sa les  ac t i v i t i es .

CONCLUSIONS OF LAW

A. fhat  the aforesaid act iv i t ies of  pet i t ioner ,  Joseph G.

Elphand, during the years 1966 and 1967 constituted the carrying

on of an unincorporated business, and his income derived therefrom

was subject to unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law,

B.  That  s ince pet i t ioner ,  Joseph G.  Elphand,  fa i led to  prove

the ex is tence of  a  regular  p lace of  bus iness outs ide of  the State

of New York during the years 1966 and 1967, al l  business income,

including the income derived from out-of-state sales during said

years, was properly al located to New York State in accordance with

the meaning and intent of section 7O7 (a) of the Tax Law.

C.  That  s ince pet i t ioner ,  Glor ia  Elphand,  was not  a  par ty  to

said unincorporated business,  the Not ice of  Def ic iency assessed

against  her  is  hereby cancel led,

D. That the petit ion of Joseph G. Elphand is denied and except

as so modi f ied,  the Not ice of  Def ic iency issued on May 26,  1969 is

sus ta ined .

DATED: Albany, New York

J u I y  I 7 ,  L 9 7 4

STATE TA)( COMMISSION

\n (
TtL.,tf^- V.u*.^",,-

COMMISSIONER

l

COMMISSIONER


