
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion
:

o f
:

ROBERT D. & CI,ARE M. EDELSTEIN
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business;

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le (s )  Z :
Tax  Law fo r  the  Year (s )  1963

of the

Sta te  o f  New York
County  o f  A lbany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the lgth day of March ,  L974, she served the within

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Pau l  Hork imer '  C 'P 'A '

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: 
i?Bl ffi;Hffit;r5;3;i'
East Patchogue, New York IL772

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent furEher says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the (representattve of the) pet i t ioner.

Sworn

19th

before

o f

me this

March

t o

d a y

A D - 1 . 3 0  ( L { 7 4 )



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l,latrer of the Petition

of

ROBERT D. & CLARE M. EDELSTEIN

For a Redetermination of a l),eflciency or
a Refund 6fUnincorporated Business

AFTIDAVIT OF MAITITIG
OF NOTICE OT DECISION
BY (CERTTFTED) l,lArt

of the

, being duly sworn, deposes and says that

Taxes under Article(s) 23
Tax taw for the (rear(s) 1963.

State of New York
County of Albany

Martha Funaro

she is an ernployee of the Department of Taxation and Flnancer over 18 years of

agel and that on the 6Lh day of March , L974, she served the within

llotice of Decision (or Determination) by (certified) mall upon Mr. & Mrs.

Robert D. Edelstein (representatlve of) the petitioner in the wlthitt

proceedlngr by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Mr. & Mrs. Robert D. Edelstein
645 Lakeview Avenue
Rockv i l l e  Cen t re ,  L .T . ,  New  Yo rk

and by deposlting sme enclosed in a postpeld properly addressed wrapper ln a

(post office or official depsltory) under the exclusive care and custody of

the tlnlted States Post Offlce Department within the State of New York.

firat deponent firrther says that the sald addressee ie the (representative

of) petttioner herein and that the addreEs set forth on said htraPPer ls the lact

known address of the (repreeentatl,ve of the) petltioner.

Sworn to before rne thls

6 th  day  o f  March  t  ]974
) i ,  i  l \ J .  )  , "  l i - t -

/Lg- t  
r  

, !_ /  ( 'v11- !L4U/

-<

Q .. f  f  - ."- . .



STATE OF ITIEI' YORK
STATE TAX COMXISSION

In the ltatter of the Petition

of

ROBERT D. & CLARE M. EDELSTEIN
AFFIDAVIT OF T.IAIIING
OF }IOTICE OF DECISIO}T
BY (CERTTFTED) HAIL

State of New York
County of Albany

Martha Funaro

For a Redetermination of a D,eficiency or
a Refund of Unincorporated Business :
Taxes under Article(s) zl of the
Tax law for the (Year(s) 1963. :

, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 6th day of March , L9 74, she served the wlthln

ilotice of Decision (or Determinatton) by (certlfied) mall upon Paul Horkimer,

c  .  P .A . (representatlve of) the petitloner in the wlthin

proeeeding, by encloslng a true copy thereof in a seeurely sealed postpaid

wrepper addressed as follows: Pau l  Hork imer ,  C .P .A .
L32 Nassau Street
New York, New York 10038

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a

(post office or official depsltory) under the exclusive care and custody of

the tlnlted States Pogt Office Department within the State of ilev York.

Ttrat deponent firrther says that the said addressee is the (representative

of) petltloner hereln and that the address set forth on said htraPPer is the last

known address of the (repnesentatLve of the) petitioner.

Sworn to before me thls

6 t h  d a y  o f  M a r c h  - , l . 9 7 4

,ti -^.1://- ,:i ,/t!7-

-Y-/
Ltc-.-'i/ 4.u



STATE OF NEW YORK

STAT E TAX Cotvtft4lSStoN
Mar io  A .  Procacc ino
XxtXIl(T{:t)<0Q(I<[rdi)<XX* pR E s I DENI
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

OF TAXATION AND FINANCE
EUILDING 9, ROO[{ 2t4A

STATE CAXPUT
AlSAltlY, N. Y. t2tt6

A R E A  C O O E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

OtT&r Albany, New york

lhrch 6, 1974

Very truly yours,

s Representative

7,/T4,Uril(1 1,, /-ffirnD 
Roox i+ /f. /t.{

sFrffi$urnEg'U ," "L/t'
Srcretrryr St Gc/Ter Comtrtl,on

gtr t t  t^r  ao. , r r r i lo*

HEAFtx6 ut t?

EDIARO ROOK

sECRETAiY Yo
coMurS! i lor

AOOTESS YOUi REPLY TO

!ir. e ilrf . Rob.rt D. trdclrtt{n
645 t ekovlm lvrnur
fockvllla Ccntrl, L. I.r Xs lorh

Dclr l{r. & Hra. EdolrtcLns

Please take notice of the DTI8IAS
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  722 of  the Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 nOntlrr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al- lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ROBERT D. & CLARE M. EDELSTEIN

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the Year  1963.

DECISION

Pet i t ioners,  Rober t  D.  Edels te in  and Clare M.  Edels te in ,

pet i t ioned for  redeterminat ion of  a  def ic iency or  for  re fund

of  un incorporated business tax for  the year  L963.

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear-

ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  New Yorkr  on March 4,  L97L,  Pet i -

t ioners were represented by Paul  Hork imer,  C.P.A. ,  and the

Income Tax Bureau was represented by Edward H.  Best ,  EsQ, r

(A lexander  We iss ,  Esg . ,  o f  Counse l ) .

ISSUES

I.  Did the aqt iv i t ies of  Rober t  D.  and Clare M.  Ed,e ls te in

constitute the carrying on of an unincorporated business under

section 703 of the Tax Law?

I I .  Were pet i t ioners subject  to  a penal ty  under  sect ion 685 (a)

of the Tax Law?

FINDINGS OF FACT

1 .  Pe t i t i one rs ,

f i led New York State

Rober t  D.  and C lare  M.

income tax returns, but

Ede ls te in ,  t ime ly

did not f i le New York
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state unincorporated business tax returns for  the year  1963.

2-  A Not ice of  Determinat ion of  a  def ic iency in  unin-

corporated business tax was issued on september 25,  L967,

against  Rober t  D.  Edels te in  under  f i le  number 3-495L562.

3. The Income Tax Bureau determined that Robert D.

Edels te in 's  act iv i t ies as a saresman were subject  to  unincorp-

orated business tax tor  the year  1963r  dr id  determined a def i -

c iency in  unincorporated business tax and a 25% penal ty  against

h im .

4.  The pet i t ioners t imely  f i led a pet i t ion for  a  redeter-

mination of the deficiency in tax and penalty for the year L963.

5.  Clare M.  Edels te in  d id  not  take par t  in  any unincorp-

orated business in  1963 and no def ic iency has been determined

against  her .

6.  pet i t ioner ,  Rober t  D.  Edels te in /was a sa lesman for  p lay

Land Industries and sold i ts play Land, Kaper-Jac and Kitty Kapers

I ines.  PIay Land was a ch i ldrens '  snow sui t  l ine and Kaper- i lac

and Ki t ty  Kapers were l ines of  sk i  jackets  and casual  coats for

ch i rdren.  He a lso so ld for  Hi -L ine,  a  l i t t le  boys '  wear ing appare l

I i ne .

7.  There was no

tax by e i ther  f i rm.

B.  He received

and Hi-l , ine Co. , Inc .

expenses.

withhold.ing of income tax or Social Security

straight commissions from Play Land Industries

Pet i t ioner  was not  re imbursed for  sa les
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9.  In  1963,  pet i t ioner  f i led a Schedule "C"  wi th  h is

Federa l  tax return.  He I is ted of f ice expenses,  phone,  sa les show

expense,  samples,  suppl ies,  t ravel ing e>(penses,  enter ta inment ,

stationery and other sel l ing expenses, none of which were reim-

bu rsed .

i na

h i s

10.  Pet i t ioner  had insta l led panel ing and a Kent i le  f loor

room in the basement of his home and he used this room for

desk,  typewr i ter  and records.

11.  PIay Land Industr ies Inc.  and Hi -L ine Co. ,  Ine.  were in

the same bui ld ing.

12.  Pet i t ioner  had a wr i t ten contract  speci fy ing the ter r i tory ,

method of operation and l ist ing to whom he could sel l  and to whom he

could not  se l l .  Pet i t ioner  could only  carry  the l ines of  PIay Land

fndustries Inc. and Hi-Line Co., Inc. Tlrey lrere noncompet. ing.

Petit ioner was not permitted to carry any other l ines.

13.  Pet i t ioner  had the New England ter r i tory ,  consis t ing of

New Hampshire, Maine, Vermont, Connecticut, Massachusetts and

Rhode Is land.  Pet i t ioner  had a l is t  o f  aceounts he was permi t ted

to ca l l  on,  and a l is t  o f  accounts he could not  ca l l  on,  which

included the house aceounts. Petit ioner had to report to the

companies at  def in i te  t imes.  He worked f rom about  9:00 A.M.

un t i l  t he  s to res  c losed ,  wh ich  m igh t  be  as  l a te  as  9 :00  P .M.

PetiLioner hras e>rpected to bring in new accounts but the over-

whelming bulk of his income was derived from accounts that the

f i rms had been sel l ing to ,  pr ior  to  pet i t ioner 's  representat ion.

Petit ioner had to work up his i t inerary in advance and it  was

subject  to  the approval  o f  the sa les manager .

L4.  Pet i t ioner 's  vacat ion had to  be approved in  advance and

could not interfere with the sell ing requirements of the f irms.
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15.  ! !hen pet i t ioner  was not  on the road,  he was requi red

to be in the New York showrooms and take care of any accounts

that would come in there.

16 .  La te r  and  subsequen t  t o  1953 ,  H i -L ine  Co . ,  I nc .  wen t

out  o f  bus iness and pet i t ioner  became the sa les manager  for

P Iay  Land  Indus t r i es ,  I nc .

CONCLUSIONS OF LAW

A. No unincorporated business tax l iab i l i ty  has been deter-

mined against  Clare M.  Edels te in  and she has no l iab i l i ty  for

unincorporated business tax or  penal ty .

B .  Under  sec t i on  703  ( f )  o f  t he  Tax  Law,  Rober t  D .  Ede ls te in ,

was an independent  sa les representat ive,  se l l ing goods for  P lay

Land  Indus t r i es ,  I nc . ,  and  H i -L ine  Co . ,  I nc .  pe t i t i one r ,  Rober t  D .

Edels te in ,  in  h is  sa les work was not  an employee of  p lay Land

Indus t r i es ,  I nc . ,  E r r rd  H i -L ine  Co . ,  I nc .  Pe t i t i one r ' s  sa les

act iv i t ies were subject  to  unincorporated business tax in  1963

wi th in  the meaning and in tent  o f  sect ion 7O3(f )  o f  the Tax Law.

Pet i t ioner  acted in  good fa i th  and the penal ty  is  cancel led.

C.  The pet i t ion of  Rober t  D.  Edels te in  is  o therwise denied

and i t  is  determined Lhat  he is  l iab le for  un incorporated business

tax for  the year  1963.

DATED: Albany, New York
March 6,  L974

STATE TA)( COMMISSION

"Ot fi-"^ lC,ru'-.-u'

COMMISSIONER

COMMISSfONER


