
STATE OF NEW YORK
STATE TAX COMI"TISSION

In the Matter of the Pet i t ion
:

o f

F. EBERSTADT ANd CO.
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  L964 & 1965 :

S ta te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and thaE on the 23rdday of JuIy ,  1974, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon F-  Ecers tad t  and Co '

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\,yrapper addressed as fol lows: F. f lcerstadt and Co.
65 Broadway
New York, New York 10006

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care a.nd custody of

the United States Post Off ice Department within the State of New York.

That deponent further says thaL the said a.ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said r4traPPer is Ehe Last

known address of the (representat ive of the) pet i t ioner '

Sworn to before me th is

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTTFTED) I"lArL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the Mat , ter  of  the Pet i t ion
:

o f

F. EBERSTADT AITD CO.
:

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  t ln incorporated Businesg

Taxes under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  L964 & 1965 :

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on rhe 23rd.day of July ,  lg 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon J'  Edward

Str i l l ingburg, Esq. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securel-y sealed postpatd

\^rrapper addressed as fol lows: J.  Edward Shi l l ingburg, EsQ.
c/o Tatd', DaY & lord
25 Broadway
New York, New York 10004

and by deposiLing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that Lhe said a.ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said r ,r t raPper is the last

known address of the (representat ive Uf the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

23

before me th is

o f  Ju l y  ,  L974

to

d a y

AD-1 .30  ( t / 74 )



STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E S I O E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TNG.TION AND FINANCE

BUILDING 9 ,  ROOM 21+A
STATE CAMPUS

A L B A N Y ,  N . Y , 1 2 2 n

A R E A  C O O E  5 1 8

htad I Albany, New York

S T A T E  T A X  C O M M I S S I O N
.  H E A R I N E U N I T

E D W A R O  R O O K

S E C R E T A R Y  T O
c 0 M M t s s t o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2996

ihrly 23r 1974

F. tlrcntrdt and Oo.
65 lrorfirey
noff [orfc, [tr lorh tOO06

€srtlasrr

Please take notice of the DElSIf,
of the State Tax Commission enclosed herer^rith.

Pl-ease take further notice that pursuant to
Sect ion(s)  ?2?,  o f  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 l tnthr
f rom the date of  th is  not ice.

|nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoneern inq any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
These wi l l  be referred to  the proper  p i r ty  for
rep Iy .

Enc .

ec :  Pe t i t i one r , s
Law Bureau

Very t ru ly  yours,

,)/ tl-/t/ ,/r
i tqJ /7 uv'n7t t-t

flgrl O. lttgtrt
HEARING OFFICER

Representa t ive

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

F. EBERSTADT and CO.

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1964 and 1965.

DECISION

F.  Hcerstadt  and Co.  f i led a pet i t ion under  sect ions 722 and

689 of the Tax Law for the redetermination of a deficiency issued

in  January  26 ,  L97O,  i n  t hd  amoun t  o f  $20 ,883 .45  p lus  i n te res t  o f

$5 ,280 .05  fo r  a  to ta l  o f  $26 ,L63 .50  fo r  un inco rpo ra ted  bus iness

tax under  Ar t ic le  23 of  the Tax Law for  the years 1964 and 1965.

A hear ing was duly  held on May 30,  1973,  dt  the of f ices of

the State Tax Commission, B0 Centre Street, New York City, before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  Pet i t ioner  was represented by

J. Edward Shil l ingburg, Esq., of Lord, Day & Lord. Ttre Income Tax

Bureau was represented by Saul Heckelman, Esq., appearing by

Francis  X.  Boylan,  Esq.  TLre record of  sa id hear ing has been

duly examined and considered.

ISSUE

The issue in this case is whether the income of the petit ioner,

a partnership, should include, for purposes of the unincorporated

business income tax,  cer ta in  sa lar ies received by some of  i ts

par tners for  dut ies as of f icers of  a  re la ted corporat ion.

FINDINGS OF FACT

1.  F.  Hcerstadt  and Co. ,  the pet i t ioner  here in,  is  a  l imi ted

partnership with off ices at 65 Broadway, New York City, conducting

a general investment banking and securit ies business that included
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the underwr i t ing and publ ic  d is t r ibut ion of  secur i t ies and d i rect

p lacement  of  new corporate issues wi th  inst i tu t ional  lenders.

Tt r is  bus iness was pr inc ipa l ly  wi th  inst i tu t ional  customers.

Petit ioner had about thirty employees who worked ful l  t ime on

partnership activit ies. TLre partnership was managed by a policy

and operating committee.

2. fhe petit ioner in 1938 had founded the Chemical Fund,

Inc. The Ctremical Fund, Inc. is a mutual fund - an open end'

investment company - subject to the Investment Company Act of

I94O. Such a fund is owned by its investors whictu in the case

of  the Chemical  Fund,  Inc. ,  nqmbered about  60,000 in  1965.  The

fund has its own fourteen-man board of directors; ten of these

directors were individuals other than members or employees of

the partnership.

3 . F . El lcerstadt and Co. , Managers a Distr ibutors, Inc. ,

(here inaf ter  re ferred to  as "M & D")  is  the investment  adv isor

and exclusive distr ibutor for Ckremical Fund, Inc. Tt was formed

in L954 to take over these functions from the petit ioner which

had managed the mutual fund as a department of i ts own business.

Dur ing T954,  "M & D" was incorporated for  good business and

f inancia l  reasons inc lud ing the l imi ta t ion of  legal  t iab i l i ty

and the preparation of adequate f inancial statements. AII of

i ts  s tock is  owned by the pet i t ioner .  Dur ing 1964 and L965'

i ts  o f f ices were at  65 Broadway,  New York Ci ty .  I t  had approx i -

mate ly  f i f ty - f ive employees.

4. The relationship between "M & D" and the CLremical Fund,

Inc. in L964 and 1965 was control led by a management agreement

and a distr ibution agreement, both executed in conformity with

section 15 of the Investment Company Act of I94O. Ttre income
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of  "M & D" was so1ely  f rom a net  sa les commiss ion on the d is t r i -

bution of Chemical Fund stock and a management fee computed as

a smal l  percentage of  the Fund's  average dai ly  net  assets.  "M & D"

was engaged in the distr ibution and redemption of the strares of

the CLremical Fund with the public at large. (Its own securit ies

orders were placed with brokers other than the petit ioner. ) Part

of i ts income was specif ical ly for investment advice given to the

Chemical Fund.

5. Ttrough bottr the petitioner and "M & D" had the same

street address, their personnel were grouped separately. TLre

rent, telephone and other expenses and the payrol l  of both

petit ioner and ' I \4 & D" were paid entirely by "M & D". However,

"M & D" was reimbursed by petit ioner for the services and payrol l

attr ibutable to i tself .

6 .  pet , i t ioner  and "M & D" each had i ts  own staf  f  o f  researeh

analysts which worked exclusively on its own investments.

7.  Pet i t ioner  handled secur i t ies orders for ,  genera l ly

large insti tut ional investors. I t  part icipated in the under-

wr i t ing of  secur i ty  issues and in  genera l  f inancia l  serv ices

connected wi th  mergers and other  f inancia l  reorganizat ions.

B. TLre petit ioner i tself had no agreements to manage or

distr ibute for any mutual fund and any such activit ies by peti-

t ioner  or  the receipt  o f  fees for  such act iv i t ies by pet i t ioner

would have been i l Iegal  and vo id.

g. Petit ioner had about ten partners in 1964 and about

f i f teen by the end of  1965;  the i r  respect ive prof i t  and loss

percentage interests varied from about 3% Lo 2O%. fn addit ion,

each partner received a salary which was accounted for as an

eq)ense before the computation of distr ibutable profi ts. Such
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salary  was normal ly  about  $20,000.00 and had no re la t ion to  the

par tner '  s  in terest  in  the f i rm.  Some salar ies were paid for

serv ices to  the pet i t ioner  i tse l f  but  o ther  sa lar ies were paid

for  serv ices to  "M & D".  Each sa lary ,  however ,  was at t r ibuted

to the business f irm for which the partner actually worked.

10. TLre partnership's reported income includes only the

div idends declared by "M & D".  Such d iv idends were substant ia l

for  the years in  quest ion.  The par tnership 's  assets inc ludes the

book value of the "M & D" stock which is taken into account,

however, only when a partner is withdrawing from the f irm. No

considerat ion is  g iven to  the excess,  i f  dDlr  o f  the market

va lue of  the "M & D" s tock,  over  i ts  book va lue.  Such excess

value would in al l  probabil i ty accrue to the benefit  of the

Clremical Fund share holders and not to petit ioner.

11. "M & D" paid franchise taxes to New York State under

Ar t i c l e  9 -A  o f  t he  Tax  Law in  excess  o f  $20 ,000 .00  fo r  each  o f

the years in  quest ion.

12.  Tt re sa lar ies paid by "M & D" to  persons who were par tners

of  the pet i t ioner  were computed on audi t  to  be $226,536.99 in

1964  and  $295 ,549 .42  i n  1965 .  However ,  i t  i s  now asse r ted  by

petit ioner, and not contested by the Income Tax Bureau, that

some of these amounts were paid for services of persons who were

not partners when the services were performed although they became

partners thereaf ter .  These amounts are $26,500.04 in  1964 and

$24 ,5OO.04  i n  1965 .  T? re  co r rec t  sa la r i es  pa id  a re  the re fo re

$200 ,039 .95  i n  1954  and  $27 I ,O49 .38  i n  1965 .  O f  t hese  amoun ts

the sa lar ies at t r ibutable to  serv ices per formed for  "M & D"

amoun t  t o  $84 ,936 .31  fo r  1964  and  $96 ,572 .01  fo r  L965 .  These

are the amounts here in issue. The remaining amounts of

$115 ,100 .54  fo r  L964  and  $L74 .477 -37  fo r  L965  had  been  cha rged
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to  pet i t ioner  i tse l f .  S ince pet i t ioner  had deducted such

salar ies a long wi th  other  expenses and a deduct ion for  sa lar ies

paid to partners is not al lowed under this tax, petit ioner now

concedes that such amounts were correctly added to income and

are not  contested.

CONCLUSIONS OF LAW

TLre sa lar ies received by the members of  the pet i t ioner 's

f irm for services rend.ered to the related corporation are not

to  be at t r ibuted to  the pet i t ioner .  The sa lar ies in  issue are

paid for  actual  serv ices.  Such serv ices are of  a  d i f ferent  type

than the serviees of the partnership i tself.  Tlrey are not integrated,

interrelated. or connected with the business of the partnership

within the meaning and intent of section 703 (b) of the Tax Law.

See Petit ion of Wil l iam Bresl-er, CCH New York State Tax Rep.

t[99-020; Petit ion of Librik Bros., CCH New York State Tax Rep.

t l99-030; Petit ion of Max Orda, CCH New York State Tax Rep.,

I t99-744.

DECISION

The deficiency in issue is erroneous in part and is recomputed

to  be  $11 ,583 .11  p l us  $2 ,903 .29  i n te res t  f o r  a  t o ta l  o f  $L4 ,486 .4O .

Such sum is due together with such further interest as shall  be

computed under section 684 of the Tax Law.

DATED: Albany, New York

July  23,  L974

STATE TAX COMMISSION

\
\ l  t  -  \ /

\ \V-tt -'.-\\-) I.--,rF<---*-.- \-/
COMMISSIONER


