
STATE OF NEW YORK
STATE TAX COMT{ISSION

In the l , lat ter of  the Pet i t ion

o f

TRVING DE{BY & MURIEL DBTBY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) I'{AIL

Taxes  under  Ar t i c le  (s )  2g
Tax Law for the Year(s) L967

of  the

State of New York
County of Albany

Mart*ra Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and thar on the 16th day of September ,  L9 74, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Irving Denby &

Murie1 Denby ( representat ive of )  the pet i t ioner  in  the wi th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Mr. & Mrs. I rv ing Denby
2L5 E. 80th Street
New York, New York 10021

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l -  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said \4traPper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

I6rh

ot

d

before me this

. of Septeriber , L9 74

AD-1 .30  ( r / 74 )
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDtNG 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY, N.Y,  122n

A R E A  C O O E  5 I 8

htod t Albany, New york

ftllt,mbcr 16, L974

s T A t E  T A X  C 0 M M t S S t 0 r {

B E A R I T I G  U N I T

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2896

tlr. & !bc. IrrrLng Dcnblt
215 E. BOttr Strect
ilqr Yorlt, [6r, Yort I0O2l

Doar tlr. s ltl. Oembyr

Please take  no t ice  o f  the
of the State Tax Commission

Please take  fu r ther  no t ice
Sect ion G) 722
proceeding in  cour t  to
sion must be commenced
from the date of this

DECISIS
enclosed herewi th.

that pursuant to
of the Tax Law, any

review an adverse deci-
wirhin 4 llrntlrr

no t i ce .

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wil l  be referred to the proper party for
rep Iy .

Very truly yours,

XLgel G. nttght
Enc.  HEARTNG oFFrcER

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

IRVING DENBY and MURIEL DENBY

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the Year  1967.

DECISION

PeLi t ioner ,  I rv ing Denby and Mur ie1 Denby,  pet i t ioned

for  redeterminat ion of  a  def ic iencv or  for  re fund of  un incor-

porated business taxes under  Ar t ic le  23 of  the Tax Law for  the

year  1967.  ( r i re  uo.  84L49560) .  A formal  hear ing was held at

the of f ices of  the s tate Tax commiss ion,  B0 centre s t reet ,  New

York ,  New York ,  on  December  11 ,  1973 ,  d t  9 :00  A .M. ,  be fo re

Nigel  G.  Wr ight ,  Hear ing Of f icer .  pet i t ioner ,  I rv ing Denby,

appeared in person, and the Income Tax Bureau was represented

by  Sau I  Hecke lman ,  Esq . ,  ( , James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Did  pe t i t i one r ,  I r v i ng  Denby ' s  ac t i v i t i es  as  a  sa lesman

const i tu te the carry ing on of  an unincorporated business?

FINDTNGS OF FACT

1.  Pet i t ioners,  I rv ing Denby and Mur ie l  Denby,  f i led New

York State resident and Federal income tax returns for the year

L967.  They d id not  f i le  a  New York State unincorporated business

tax return for  sa id vear .

2.  On January 26,  I97O, the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners,  I rv ing Denby
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and Murie1 Denby, imposing unincorporated business tax upon

the income received by I rv ing Denby f rom his  act iv i t ies as a

salesman dur ing the year  1967.  In  accordance wi th  the aforesaid

Statement  of  Audi t  Changes,  the Bureau issued a Not ice of  Def ic iency

aga ins t  pe t i t i one rs  i n  t he  sum o f  $279 .82 .

3.  Pet i t ioner ,  I rv ing Denby,  was a sa lesman for  Hut  Neckwear

Co.  r  fnc.  in  1967,  He a lso so ld sweaters for  Gino Paol i  and Parker

of  V ienna.  He t raveled in  a seven-state area,  Pr imar i ly  se l l ing

neckwear for Hut Neckwear Co., Inc. and handled the merchandise of

the other two companies merely to supplement his income.

4.  Pet i t ioner ,  I rv ing Denby,  was a lso an of f icer  o f  Hut

Neckwear Co. ,  Inc.  in  L967.  His  income f rom Hut  was subject  to

wi thhold ing of  Federa l ,  New York State and soc ia l  secur i ty  taxes.

He was a lso e l ig ib le  for  employee pension and major  medica l  p lans.

5,  Pet i t ioner ,  I rv ing Denby,  received commiss ions f rom his

sales for Gino Pao1i and Parker of Vienna. There were no with-

hold ing of  taxes,  no soc ia l  secur i ty  wi thhold ing and no pension

arrangfements wiLh these companies. These companies did not compete

wi th Hut  Neckwear Co. ,  Inc.  whose management  permi t ted pet i t ioner

to se l l  for  a l l  three companies.

6.  Pet i t ioner ,  I rv ing Denby,  deducted business expenses on

his  Federa l  re turn for  1967.  These expenses inc luded away f rom

home expenses, which were unreimbursed by any of the three companies.

He d id not  a l locate these expenses accord ing to  h is  separate

act iv i t ies wi th  each of  the companies.

'7 .  Pet i t ioner  acted in  good fa i th  in  not  f i l ing a unincorpo-

rated business tax return.
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CONCLUSIONS OF LAW

A. That petit ioner, Irving Denby was an employee of Hut

Neckwear Co. ,  Inc.  and therefore,  was not  subject  to  unincorporated '

bus iness tax for  h is  se l l ing act iv i t ies for  the aforesaid company.

B,  That  pet i t ioner ,  I rv ing Denby,  was in  the regular  bus iness

of  se l l ing ar t ic les of  appare l  in  1967,  whi le  se l l ing for  Gino Paol i

and Parker of Vienna and was subject to unincorporated business tax

in accordance wi th  the meaning and inLent  of  sect ion 703 ( f )  o f  the

Tax Law.

C.  That  the penal ty  assessed on the Statement  of  Audi t  Changes

issued on 'January 26,  I97O, is  hereby cancel led.

D.  That  the pet i t ion of  I rv ing Denby and Mur ie l  oenby is

susta ined in  respect  to  h is  income f rom Hut  Neckwear Co. ,  Inc,  and

is  in  a l l  respects  denied.

DECTSTON

Based on a computation by the Income Tax Bureau, there is

no business tax due and the assessment  is  cancel led.

DATED: Albany, New York

September L6, L974

STATE TAX COMMISSION

PRESIDENT

I
V\kffi; \G-.,---

COMMISSIONER


