
STATE Or nnW yOnX
STATE TAX COM}IISSION

In the l'fatter of the Petition
:

of

JOE N. DAVTNGER AFFIDAVIT OF MAITING
OF ITOTICE OT DECISION
BY (CERTTFTED) t{aIL

For a Redetermination of a lleflciency or
a Refund of Unincorporated Business:
Taxes under Articfe(s) 23 of the
Tax law for the (Vear(s) L964, 1965, L966,

T967 & 1968

State of New York
County of Albany

Martha Funaro , being duly sworny deposes and says that

she is an e{nployee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 9th day of January , L974, she served the within

Notice of Decision (or Determination) by (certtfied) mall upon Joe N. Davinger

(representative of) the petitloner in the wlthiu

proceedin$r by encloeing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Mr. Joe N. Davinger
22 Glenwood Drive
Great Neck, New York 11021

and by deposlting same enclosed in a postpald properly addressed r*rapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0fflce Department withln the State of l{ew York.

firat deponent firrther says that the said addressee ie the (representative

of) petltLoner herein and that the address set forth on said wrapper is the last

known address of the (representatlve of the) petltloner.

Sworn

9th , L9.74.

. ' r ' / /

to before me this



STATE OP NEW YORK
STATE TAX COMXISSION

In the l,fafrer of the Petition
:

of

JOE N. DAVINGER

:
Por a Redetermination of a D,eficiency or
a Refund of Unincorporated gusinese
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1964, 1965, k966,

L967 & 1968

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

age; and that on the 9th day of January , L9 74, she served the within

Notice of Decision (or Determinatlon) by (certified) maill upon A. Abba Koblenz, Esq.

(representatlve of) the petitioner in the within

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: A- Abba ldoblenz, Esq.

5303;ffi"*,ff!::"',
1105-1106 Nat ional  Savings Bank BIdg. ,  A lbany,  N.Y.

and by deposlting same enclosed in a postpaid properly addressed rorapper Ln a 12207

(post office or offl.cial deposltory) under the exclugive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petltl"oner hereLn and that the address set forth on said l,rapper is the lagt

known address of the (repreeentatfve of the) petl.tioner.

AFFIDAVIT OF UAITING
OF NOTICE OT DECISION
BY (CERTTTTED) r{arr

to

day

before rne this

, Lg7 4.



STATE OF NEW YORK !YA?! TAf,  CoyratsStor l

x tA i r t c  ux rT

E D I A R O  R O O K

TECRETAIY IO

coLulSt  lo l {

AOo|I9t Yorrt IEPLY lO

STAT E TAX COtvT\llSS|ON
Mario A. Procaqcino-,-

>(rPI{'*XXX$(!tx!c!fD(- PRE s'i ENr

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENToFTAXATIoNANDF|NANCE
BUILDING 9, ROO,{ 2l4A

STATE CATPUS
ALBAIIY, il. Y. t2226

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ' 6 , 7

ortrdr 
AtbanY' New York

Please take furttrer notice that pursuant to

s". l i ." i" l  TAe .of the Tax Law' anY

pi""".ai"s Lil*court to review an adverse deci-

i*l "r;:';::"":?-;il;:'Jl*:: 
{ rftnrnr

Any inquiries concerning ttre computation of tax

a"L 
"t-tefund 

al lowed in accordance with this

decision or concerning any ottrer matter relative

ft"r"to may be addressed to the undersigned'

ftrese wil l  l :e referred Lo the proper party for

rep l y .

llF. ,bt tr. ILvtnfiar
32 elornoil *lvr
elrrG, hlr, ffe lortr

Drrr tlr.r hlrlngrrr

Jmu;ry 9r 1,9?{

11S31

Please take  no t ice  o f  the  r
of rhe srare,i;;";",,*i""i"[!91Fft&a herewith.

truly s ,

Enc .

cc :  Pe t i t i one r
Law Bureau

Ih,t&hFft"*
' s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOE N. DAVINGER

for Redetermination of Deficiency or
for Refund of t lnincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  L964 ,  1965 ,  L966 ,  L967
and  1968 .

Pet i t ioner ,  Joe

minat ion  o f  de f ic ie

DECISION

led a pet i t ion for  redeter-

unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years L964,  1965,  L966,  1967

and 1968.  (F i le  No.  B-1615L282) .  A formal  hear ing was scheduled

before Paul  B.  Coburn,  Hear ing Of f icer ,  ? t  the of f ices of  the State

Tax Commission, Building #9, State Campus, Albany, New York, for

December  12 ,  1973 ,  d t  10 :00  A -M.  On  December  7 ,  L973 ,  pe t i t i one r ' s

representat ive,  A.  .Abba Koblenz,  Esq. ,  adv ised the State Tax Commiss ion,

in writ ing, that petit ioner waived a formal hearing and submitted the

case to the State Tax Commission upon the entire record contained in

the f i le .  Tkre State Tax Commiss ion renders the fo l lowinq decis ion

af ter  due considerat ion of  sa id record.

ISSUE

Did pet i t ioner ,  Joe N.  Davinger 's  act iv i t ies as a lad ies handbag

salesman during the years L964 through 1968 constitute the carrying

on of  an unincorporated business?

FTNDINGS OF FACT

I.  Pet i t ioner ,  Joe N.  Davinger ,  and h is  wi fe ,  f i led New York

State income tax resident returns for the years L964 through 1968.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .



: (



D

2 -

2.  On November 30,  I97O, the Income Tax Bureau issued a State-

ment of Audit Ctranges against petit ioner, Joe N. Davinger, imposing

unincorporated business tax upon the income received by him from

his act iv i t ies as a lad ies handbagr  sa lesman dur inq the years 1964

through 1968. In accordance with the aforesaid Statement of Audit

Ctranges,  i t  issued a Not ice of  Def ic iency against  h im in  the sum

o f  $5 ,873 .38 .

3.  Pet i t ioner ,  Joe N.  Davinger ,  was a lad ies handbag salesman

during the years 1964 through 1968. He represented four or f ive

unaf f i l ia ted f i rms in  the sa le of  sa id i tems.  The products  so ld by

him for each f irm were noncompetit ive. He generally sold the products

of  the d i f ferent  f i rms to  the same customers.  He d id not  mainta in an

of f ice.  He d id not  have any employees.

4. During the years L964 through 1968 one of the f irms for whom

pet i t ioner ,  Joe N.  Davinger ,  so ld handbags paid h im a draw against

commissions. It  withheld Federal and New York State income taxes

and social security tax from the draw paid to him. TLre total com-

pensat ion received f rom th is  f i rm represented 23 L/2% of  h is  gross

income for the year 1966 and, 25% of his gross income for the year

L967.  No proof  was submit ted as to  sa id percentages for  the other

years. Ttre other f irms for whom he sold merchandise did not withhold

Federal or New York State income taxes or social security tax from the

commissions paid to him. He deducted unreimbursed business expenses

incurred in  connect ion wi th  h is  sa les act iv i t ies on Schedule "C" of

h is  personal  income tax returns.  He repor ted a l l  o f  h is  income

derived from the sale of handbags as "business income" on his New York

State ineome tax returns. The f irms for whom he sold merchandise did

not  exerc ise any substant ia l  d i rect ion or  contro l  over  h is  sa les

activit ies or techniques or over the t ime he devoted to sales, except

to l imi t  the ter r i tory  in  which he could seI l .
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CONCLUSTONS OF LAW

A. That the income received by petit ioner, Joe N. Davinger,

from the firms that he represented. during Lhe years L964 through

1968 const i tu ted ineome f rom his  regular  bus iness of  se l l ing lad ies

handbags and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Joe N.  Davinger ,

during the years L964 through 1968 constituted the carrying on of an

unincorporated business and his income derived therefrom was subject

to the unincorporated business tax in accordance with the meaning and

intent  o f  
'seet ion 

703 of  the Tax Law.

C. Ttrat the petit ion of Joe N. Davinger is denied and the Notice

of  Def ic iency issued November 30,  1970,  is  susta ined.

DATED: Albany, New York

January 9,  T974

STATE TAX COMMISSION

COMMISSIONER



STATE OT NEl,tl YORK
STATE TAX COMXISSION

:
For a Redetermination of a l)'eficiency or
a Refund of Unincorporated Busiiresq
Taxes under Article(s) 23 of the
Tax law for the (Vear(s) L964, L965, I

L966 ,  l - 967  &  1968

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTTTED) !![IL

State of New York
Gounty of Albany

Martha Funaro , being duly swornr deposes and Bays that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

age; and that on the 2sghday of January , L9 74, she served the within

lfotice of Decision (or Deterrninatlon) by (certlfied) mall r:pon Joe N. Davinger

(representatlve of) the petitioner in the wlthirr

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr. Joe N. Davinger
24I CenLraL Parkway
New York, New York

and by depositlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Pogt OFflce Department withln the State of l{ew York.

That deponent firrther says that the said addressee ie the (representative

of) petltl"oner herel.n and that the address set forth on said h'rapper is the last

known address of the (representatlve of the) petltLoner.

Sworn

25Lh-

In the l'latter of the Petitlon

of

'JOE N. DAVINGER

to

day



I{EMORANDUM

TO:  Mr .  Gabr ie l  D iCer j : o ,  Ch ie f
Review Uni t
Inccne Tax Bureau
Room IO4,  Bui ld ing #B

FRol4, /) /s' {. '  r., i lrr /- I r"---.*",
Hear ing uniL
Room 2L4A,  Bui id ing #9

R E :  . < .  A , t  A  t t  / ,  t r /  z ^  -  / ), ju L,/t/, uryll/t, L-aF_

DATE:

SOCTAL

Y

N O .

t /
//// /7

SECURITY

o.i7 - o l- lt 17

Please adv ise  as  to  the  las t  known address  fo r  the  above named
taxpaver .

Taxpaye r ' s  I as t

pul ub,-l L
lq t  zf*-L+

tl,,--w'"A
kncvrn  add: :ess  i r

$F?fr.::itu
$c:T;' i 't tt'n

t l :  '  
, -  , r \ . \ {

ffJill i'l'r 
t'u

F I C E R
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DEPARTMENT
STATEOF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOI4 2l4A

STATE CAIPUS
AlSAt{Y. l{. Y. tn2e

AREA COOE 518

457 -2655 ,  6 ,  7

t?AY f  T l r  co t  r l 3 t t 0 {
t -

t t ^ i t l c  ux tT

EOIARO ROOK

tEcrEtr tY to
ci l l . t3t td

Amttt Yotn iEPLY TO

STATE TAX COnili lSstON
Mario A.  Procaccino,
}(Ofi{D(D(!()O(I(DI0{K,-i PREs rDExr

A .  B R U C E  M A N L E Y

T l I L T O N  K O E R N E R

Dated: Albany, New York

January 9, L974

[,Ir. Joe N. Davinger
22 Glenwood Drive
Great Neck, New York 11021

Dear Mr.  Davinger :

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  722 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 Months
f rom the date of  th is  not ice.

Any inquir ies eoncerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
repIy .

B . Coburn
OFFICEREnc .

cc :  Pe t i t i one r ' s
Law Bureau

RTNG

Representative

very
/)

t"L' / / 4
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81ATE OF NET YONK

STAT! TAX COtOTXSgIOtr

fn thE tlatter of the Petltlon

of

JOE S. DAITIIIGM,

for Redctenrl,netLon of Dtficienclr or
for Raf,rrnd of thlneortrnrated Buglnegr
8a:r undrr lrtietra.23 of tlro tax law
for the Yearr 1964, 1965, 1965, Lg67
rrd 1968.

DEEISION

. 
i' 

Petltloner, dloa N; ,hvlnEer,,hac flled a petttlon for redetqr-

nlnatlon of dcflcteney or for refturd of unLncorporated bueinur tax

rrnder Artlcle 23 gf tlrc trax Igw f,or tlre yerrs 1964, 1965, 1966, 1967

and 1968. (File &. 8-15151282). A fornral hcarlng wls gchedulcd

befora Paul B. Coburn, Ilearlng offieer, at tlre of,fLcec of, tlrc gtrt

Eax Coml.lsion, Bulldlng *9, State Canpue, Albany, New Yort, for

Deeariber 12, 1973, rt tOrOO A.M. On Dccembex 7, 1973, petLtlonorrt

reprcecirtative, A. lbba -t(oblenz, Eag., advlsed ttre State llax Coml,geLon,

ia wrLtlng, that pettttoner. walvcd a formal lrearlng and rubntttcd tho

sar€ to tlre State |Iax @mLsgLon upon the cntlre r€eord contelncd Ln

the flle. |llte Stetc Tax CquniesLon ronderg tho follorylng dccLrton

aftor due eonELderatlon of sar.d record.

lsguE

Dtd pctltl,oner, iloe N. Davlnger'g actlvl,tieE as r. ladleg bandrag

galcman dur!,ng tlre years 1964 through 1968 congtLtute thc eert1lLagl

on of an nnineorlnrated buslnege?

FIISDIIIG8 OP FAET

. ;L. Petl.tloner, Joc N. DavLnger, utd hlr wlfr, ftba Ner York
. /  

' r

0tata'lnconn tax rcr{dcnt rGturnr for tjhe yerrr 1954 tbrorryh 196q,

Ee dld not fllo ![ew York Statc rrnl,ncorXnrated budncra tax rotuldr

f,or eal.d yqatrs.

. ..1.
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