
STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat, ter of  the Pet i t ion
:

o r

EUGENE B. CRACOVATT{ER
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes under Art ic le (gi  23 of the
Tax Law fo r  the  Year (s )  L962 and 1963 i

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

JOYCE S. VAN PATTEN , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 19th day of September ,  1974, she served the within

Notice of Decision (nx>Oet:c:drle*iwr) by (certified) mail upon Eugene B.

Cracovaner @ the pet i t ioner in the within

proceedin g, by enclosing a true copy thereof in a securely sealed PostPaid

\drapper addressed as folLows: 
Mr. Eugene B. Cracovaner
130 C i rc le  Dr ive
Roslyn Heights, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l -  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the {rcgoermlbo$frer

gf)  pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the (f<gg€**q4get*yfugfxf&€) peEitioner.

Sworn to

ler#a

before me th is

f September

AD-1 .30  ( r / 74 )

,  Lg74



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EUGENE B. CRACOVANER

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes under Art ic le (b 23 of the
Tax Law for the Year (s) L962 and l-963

AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of  New York
County of  Albany

JOYCE S. VAN PATTffi\T , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance' over 18 years of

age, and that on the lgthday of September ,  L9 74, she served the within

Norice of Decision :(po<gtrhaooixxusoa) by (certified) mail upon Lawrence J.

Mittenthal ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding,  bI  enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l o r t s :
Lawrence J. Mittenthal '  Esq.

275 Madison Avenue
New York, Netw York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on said l^TraPper is the l -ast

known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner ,

Sworn to before me this

,  L9 -t4

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

[ t A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E F N E R

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILoING 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y .12227

A R E A  C O O E  5 1 8

DttadrAlbany, New York
t{Dtt$cr 19, L9?4

'  i aoaa  rAx  coMMrss roN
H E A R I N G  U N t T

E O W A R D  R O O K

S E C R E T A R Y  T O
c o M M t s s r 0 N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 . 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6

tir. Sugnnr D. Cracournrr
lto cLreh nrtrle
lorlyn Srlghtrr Srnr fork

Dacr }|r. Crecovanrrr
Please take notice of the Docl,t ton
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
section (r) 7ZZ of th; Tax Law, any
proceeding in  cour t  to  rev iew an adverse d.ec i -
sion must be eommenced within hff rcnthe
f rom the  da te  o f  t h i s  no t i ce .

|nV inquir ies concerning the computation of tax
due or  re fund a l lowed in  aeeordance wi th  th is
decis ion or  concern ing any ot t rer  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wi l l  be referred to  the proper  p i r ty  for
rep l y .

L )"/ ' t ' r+ ' t -

Enc .

cc :  Pe t i t i one r '
Law Bureau

s  R e p r e s e n t a t i v e

AD-1 .12  (B /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EUGENE B. CRACOVANER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years 1962 and 1963.

DECISION

Petit ioner, Eugene B. Cracovaner, petit ioned for a redeter-

minat. ion of deficiencies in unincorporated business taxes under

Article 23 of the Tax Law for the years L962 and L963.

A formal hearing was held. at the off ices of the State Tax

Commission, B0 Centre Street, New York, New Yorkr on Tuesday,

August  24,  1971r  dhd cont inued on November 14,  L972,  before

L. Robert Leisner, Hearing Off icer. The taxpayer was represented

by Lawrence J. Mittenthall and the Income Tax Bureau was represented

by Saul  Heckelman,  Esq.  (A lexander  Weiss and Alber t  J ,  Rossi ,  EsQ. i

o f  counse l ) .

ISSUE

I.  V{hether  pet i t ioner ,  Eugene B.  Cracovaner 's  act iv i t ies as

a texti le salesman constituted the carrying on of an unincorporated

business under section 703 of the Tax Law for the vears 1962 and

L963?

I I .  I f  soe whether  the sa lary  received by pet i t ioner ,  Eugene B.

Cracovaner, from Eugene B. Cracovaner, Inc. during 1963 was so

interrelated and integrated with said unincorporated business as to

const i tu te a par t  o f  sa id bus iness?
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FINDINGS OF FACT

1. Petit ioner, Eugene B. Cracovaner, t imely f i led New York

State ineome and unincorporated business tax returns for the years

L962 and 1963-

2. A Notice of Determination of deficiencies in unincorporated

business taxes for  the years 1962 and L963,  was issued on Apr i l  11,

L966,  against  the ta :<payer  under  F i le  No.  3-8150865.

3. f1re taxpayer petitioned for redetermination of the

de f i c i enc ies .

4. Petit ioner, Eugene B. Cracovaner, was a texti le salesman

during the years J.962 and 1963. He was engaged in sel l ing shoe

fabrics to manufacturers of footwear. In 1962, he worked. for the

companies: Hockmeyer Brothers, Ine.; North America Mil1s; Coll ins

and Aikman. In 1963, he worked for two companies: Hockmeyer Brothers,

Inc. r col l ins and Aikman. He was compensated by these various

firms on a commission basis. No withholdinq taxes or social

security taxes were paid by any of these companies on his behalf.

Al l  the aforesaid companies were noncompeting.

5. During L962 and 1963, petit ioner, Eugene B. Cracovaner,

maintained an off ice at 389 Fifth Avenue, New York, New York, in

which he stored and displayed. sample merehandise and also received

his mail and telephone messages. He was required to attend trade

shows and exhibits but was not reimbursed for any business e>q)enses

except the entrance fees by the aforesaid manufacturers. He was

required to attend occasional sales meetings.

6. During the years L962 and 1963, petit ioner, Eugene B.

Craeovaner, f i led a Schedule "9" with his Federal income tax returns.

In corresponding with customers, he used the stationery of the

firm he was representing. His sales activit ies were restr icted to

manufacturers of footwear. Oae of the aforesaid mentioned f irms



prov ided h im wi th  se l l ing a ids '  This  f i rm set  pr ices '  ass igned

sty les and gave genera l  d i rect ions as to  where to  so l ic i t  and to

whom he could and could not seIl ,  He was required to report dai ly

in order to submit any orders he had obtained for approval '  He was

requi red to  submit ,  o11 a regular  bas is ,  progress repor ts  on

individual customers. He was furnished samples of the manufacturers

merchandise.

7.  The f i rms represented by peLi t ioner ,  Eugene B.  Cracovaner ,

did not carry unemplolzment insurance on him nor was he a member

of  the i r  pension p1an.

B.  Dur ing the year  1963,  pet i t ioner ,  Eugene B,  cracovaner ,

rece i ved  $1 r350 .00  i n  sa la ry  f rom Eu96ne  B .  C racovaner ,  I nc .

Taxes were wi thheld f rom said sa lary ,

CONCLUSIONS OF LAW

A-  Tha t  pe t i t i one r ,  Eugene  B-  Cracovaner ' s  ac t i v i t i es  as  a

texti le salesman constituted the carrying on of an unineorporated

business under section 703 of the Tax Law for the years 3"962 and

L963 .  Ma t te r  o f  Dav id  Go lds te in ,  STC,  Augus t  25 ,  1977-

B. The f irms for which he sold fabric did not maintain any

substant ia l  contro l  over  h is  sa les act iv i t ies except  ho ld ing h is

orders subject to f inal company approval.

C.  That  the sa lary  received by pet i t ioner ,  Eugene B.  Cracovaner ,

f rom Euqene B.  Cracovaner ,  Inc.  dur ing 1963 was not  subject  to

unincorporated business tax.

D.  The def ic iencv as modi f ied is  susta ined and the taxpayer 's

pet i t ion is  denied.
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refund shall be recomputed in accordE.  The def ic iency or

wi th  th is  dec is ion.

DATED: Albany, New York

September 19,  L974

STATE TAX COMMISSION

SSIONER

COMMISSIONER


