
STATE OF NEtl, YORK
STATE TAX COM}IISSION

In the lhtter of the Petition

of

SEYMOUR COHNil
:

For a Redetemination of a l),eficiency or
a Refund of Unincorporated Business
Taxes under Article(s) ZZ of the
Tax law foi the (Year(s) 196I through :1965

State of l{ew York
County of Albany

Martha Funaro , bel.ng duly sworn, deposes and says that

she is an employee of the tlepartment of Taxation and Pinancer over 18 years of

agel and that on the 6th day of March , L974, she served the wlthin

Notice of Decision (or Determination) by (certified) maLl r.:pon Seymour Cohen

(representatlve of) the Petitioner in the wlthitt

proceedingt by encloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Mr. Selzmour Cohen

3l:3*?;f fi*T:,* rt2L4
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or offlcial delnsltory) under the exclugive care and custody of

the tlnlted States Poet Office Departmmt withln the State of lfew York.

firat deponent further says that the sald addressee ie the (representative

of) petitl,oner hereLn and that the address set forth on said l/raPPer ls the laat

known address of the (repreeentatLve of the) Petltioner.

Sworn to before

AFFIDAVIT OF I.IAIIING
OF NOTICE OT DECISIO}I
BY (CERTIFIED) MAII

6rh

this

( -'czO/-<:



srAiE oP r{Et.' YoRK
STATE TAX COM}IISSION

In the l'lafrer of the Petltion

AFFIDAVIT OP MAIIING
OF TIOTICE OF DECISIOII
BY (CERTTFTED) l,{aIL

For a Redetemination of a D,eficiency or
a Refund of Unincorporated Business
Taxes under Articte(sJ ZZ of the
Tax Law for the (Vear(s) 1961 througlf 1965

State of New York
County of ,{lbany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 5th day of March t L9 74, she served the wlthin

Notice of Decision (or Determinatlon) by (certified) maLl uponJulius Krumholz, Esg.

(representatlve of) the petitioner in the wlthin

proceeding, by encloaing a true copy thereof in a seeurely sealed postpaid

wrdpper addressed as follows: Julius Kruntholz, Esq.

*:;'"3ffi:"il3il York
and by deposlting sarne enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Offtce Department withln the State of Netr York.

firat deponent firrther says that the sald addressee ie the (representative

of) petttloner hereLn and that the addrees set forth on said w"aPPer is the laat

known address of the (repreeentatlve of the) petltioner.

of

SEYMOUR COHE{

before

of

me thls
'l

, L9'7 4.



STATE TAX COMMISSION
Mar io  A .  Procaec ino ,
xoHtaxlxFaxxDn:gxDl PRE5 | oEN r

A .  B R U C E  M A N L E Y

M  I L T O N  K  O E R N  E  R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 1227

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 . 7

Dated: Albany, New York

FINANCE

pursuant to fCCtLOn 722 Ot,
court to review an adverse decision

4 I'bnt$r

sTATE TAX COMMtSStON

HEARmC Uiil l

E D W A R O  R O O K

SECR€TAIY TO

c o M M t S S t O I

AOOiES3 YOUR iEPLY TO

Ira€h 6, L974

Itr. Sayaour Shn
el06 82n{ Strcct
8rsoktrfn, fc lorh 1121{

Dorr f&. Shanr

Please take notice of the DEcIgIGlt of
the State Tax Commission enclosed herewith.

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Il,gr1 G. Wrtg'ht
HEARING OFFICER

Petit ion er 's Represen tat ive
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SEYMOUR COHEN

for a Redeterminat ion of a Def ic iency
or for Refund of Unincorporated
Bus iness  Tax  under  Ar t i c le  23  o f  the
Tax Law for the Years 1961 throuqh
1 9 6 5 .

DECISION

Seymour Cohen f i led a petit ion for the redetermination of a

def ic iency issued September 25,  T967,  in  the amount  of  $ I ,925.32

p lus  i n te res t  o f  $385 .10  and  a  pena l t y  f o r  f a i l u re  to  f i l e  re tu rns

o f  S4Bf .3 I  f o r  a  to ta l  o f  $2 ,79 I .73  i n  un inco rpo ra ted  bus iness

taxes under Art icle 23 of the Tax Law for the years I96L through

1965 .

A hear ing was duly  held on June 4,  1973,  ?t  the of f ices of

the State Tax Commission, 80 Centre Street, New York City, before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  Tt re pet i t ioner  was represented

by Ju1ius Krumholz, Esq. The Income Tax Bureau was represented by

SauI Heckelman, Esq., appearing by James A. Scott, Esq. f lre record

of  sa id hear ing has been duly  examined and considered.

ISSUE

TLre issue in  th is  case is  whether  a mul t i - l ine galesman is

subject  to  the unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner  has been a sa les representat ive for  many years

usual ly  represent ing more than one pr inc ipa l .  His  l ines are in

women's  wear  concentrat ing on wedding at t i re .

2.  For  about  20 years,  pet i t ioner  has represented Coquet te

Frocks of  1385 Broadway,  New York Ci ty .  In  each year ,  he received
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from 40% Lo 60% of his commissions from Coquette Frocks. Coquette

Frocks withholds no taxes nor provides other employee benefits to

petit ioner. Petit ioner claims they once did withhold but changed

thei r  po l icy  " for  convenience" .  Pet i t ioner  receives a 7% commis-

sion from Coquette Frocks which he claims is computed at 4% for

sa les and 3% to cover  t ravel  expenses.

3.  rn  each year  under  rev iew,  pet i t ioner  represented f rom

Lwo to four principals other than Coquette Frocks. T'hese were

all  located in New York City. Each paid him straight commissions

from 7% to 10% and in one case of 2O%, but on new orders only.

None of these reimbursed petit ioner for elrpenses. None of them

withheld taxes or  soc ia l  secur i ty  f rom his  remunerat ion. .

4. The terri tory of petit ioner was the Midwest from Pittsburgh

to Minneapolis. He was on the road about half of the t ime. Peti-

t ioner claims that when not on the road., h€ would work at the

off ices of Coquette Frocks helping to ship orders and doing other

work.

5.  Pet i t ioner  pa id h is  own Federa l  se l f -employment  tax.

CONCLUSIONS OF LAW

A. TLre petit ioner is an independent contractor and is subject

to  tax.  Pet i t ioner 's  test imony as to  ins ide work for  Coquet te

Frocks and reimbursement of expenses by them is greatly outweighed

by the fact that they do not withhold taxes or grant him the usual

employee benef i t ,s .  Thre fact  that  th is  is  " for  convenience"  is

irrelevant. He is an independent contractor with respect to each

o f  h i s  p r i nc ipa l s .

B .  The  pena l t i es  w i l l  be  cance l l ed  fo r  196 I ,  L962  and  1965 ,

but are found to be appropriate with respect to 1963 and 1964.

Petit ioner's relationship with Coquette Frocks is ambiguous enough
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so that he may have legit imately thought he was an employee with

respect  to  that  one pr inc ipa l .  I f  that  had been t rue,  pet i t ionerr  s

income for purposes of this tax would have included only the income

from his  other  pr inc ipa ls  and such income was too low in  1961,  L962

and 1965 to requi re the f i t ing of  a  return.  In  1963 and L964,

however, such income was large enough and a penalty for not f i l ing

a return is appropriate.

DECISION

Thre d.eficiency, but including a penalty only to the extent

of  $22a.64,  is  found to be correct  and is  due together  wi th  such

further interest as may be due under secLion 684 of the Tax Law.

DATED: Albany, New York

M a r c h  6 ,  1 9 7 4

STATE TAX COMI{ISSION

COMMISSIONER

\rur^wn. r"*"-
COMMISSIONER


