
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l , la t ter  of  the Pet i t ion

o f

MURRAY COHEN]

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

T a x e s  u n d e r  A r t i c l e ( s )  2 3
Tax Law for the Year(si  ] -969

of  rhe

Sta te  o f  New York
Coun ty  o f  A lbany

i lanet  Mack ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 3Qth day of  October ,  L9l4 ,  she served the wi th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Mur ray  Cohen

Fxre*NXaOdxx>o6) the petit ioner in the within

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re t y  sea led  pos tpa id

\^r rapper addressed a.s fo l lows:  Mf  .  Murray Cohen

3000 Bronx Park East ,  Apt .  IJ
Bronx, New York

and by deposi t ing same enclosed in  a posEpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i aL  depos i t o r y )  unde r  t he  exc lus i ve  ca . re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the 6<XX*ggg3**E{irgp

I tE)  pet i t ioner  here in and that  the address set  for th on said vrraPper is  the last

known address of the 6gf*R9ge$**Eclvpxgfof**) peEitioner.

Sworn

3orh
i\

t o  be fo re  me  th i s

day of Octgber

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
srATE TAX coMMr5srou

I n  t he  Ma t te r  o f  t he  PeE i t i on

o f

MT'RRAY COIIEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION

BY (CERTIFIED) MAIL

T a x e s  u n d e r  A r t i c l e F )  2 3
Tax Law for the Year €e) L969

o f  t he

S ta te  o f  New York
County of  Albany

i lanet  Mack ,  being duly sworn,  deposes and says Ehat

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age ,  and  tha t  on  the  30 th  day  o f  Oc tOber  ,  L9  74 ,  she  se rved  the  w i th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Aa ron  Schw inge r ,

c .  P .A . ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

vr rapper  addressed a .s  fo l lows:  Aaron Schwinger ,  C .P.A.
c/o Schwinger,  Simon & Co,
225 Broadwav

and by deposiring same encto"eaNf#"Yp"#"rtp"NF$rXpo$Jty "*fr89J"a 
wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta res  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

ThaL  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

-3oth

t o  be fo re  me  th i s

of  Ocd a y

I

AD-1 .30  (L /74 )

,  t gTL



STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O .  P R E s I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9, ROOM 2l l t -A
STATE CAMPUS

ALBANY, N,Y,122z/

A R E A  C O O E  5 I 8

StlEr Albany, New
ostob.r tor

,  s tA tE  TA t  coMMtsS loN
HEAR|| tC Ul i lT

E D W A R O  R O O K
SECRETARY TO
GOMMI99 ION

AOORESS YOUR REPLY  TO

MR.  WRIGHT 457 -2555

MR.  LE ISNER 457 '2657

MR.  COBURN 457 .2896

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

York
l97a

tlr. lfirrr;l/ co&rn
too0 taoffi pffik lrftr lfrt. ft
lEffir l;r forh lOrle?

Dnr llr. @rrrrr

Please take notice of the DnnIf,
of the State Tax Commission enclosed herewith.

frelge llt?fl"rther norice thar pursuanr ro
recELon(s,  o f  the Tax Law,  any
proceeding in court to review an adverse deei-
sion must be commenced within { fnthf
f rom the date of  th is  not ice.

tny inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be refemed, to the proper pirty for
repIy .

Enc .

cc :  Pe t i t i one r '
Law Bureau

HEARING OFFICER

Representa t ive

AD- 1. r_2 (8/73)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MURRAY COHEN

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Year  1969.

DECISION

Pet i t ioner ,  Murray Cohen,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iencv or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the year  L969.  (F i le

No.  34LI8734) .  A formal  hear ingr  was held before PauI  B.  Coburn,

Hear ing Of f icer ,  Er t  the of f ices of  the State Tax Commiss ion,

2 Wor1d Trade Center ,  New York,  New York,  or r  May 17,  L974,  dt

l -0  :  30 A.M.  Pet i t ioner  appeared by Aaron Schwinger  ,  C .  P.A.  The

lncome Tax Bureau appeared by Saul Heckelman, Esg., (James A.

Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Did  pe t i t i one r ,  Mur ray  Cohen 's  ac t i v i t i es  as  a  l i f e

and mutual fund salesman during the year L965 constitute

carrying on of an unincorporated business?

insurance

the
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FINDINGS OF FACT

1- Petit ioner, Murray cohenr drid his wife f i led a Ne\^/ York

State income tax resident return for the year L969. He did not

f i te a New York State unincorporated business tax return for said

yea r .

2.  On Januatv 29,  7973,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Murray Cohen,

imposing unincorporated business tax in  the sum of  $L 'OOZ.+O

upon the income received by him from his activit ies as a l i fe

insurance and mutual fund salesman during the year L969. rt

a lso imposed a penal ty  in  the sum of  $419.67 for  fa i lure to  f i le

an unincorporated business tax return and pay unincorporated

business tax for  sa id year .  In  accordance wi th  the aforesaid

Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in

the  sum o f  $1 ,659 .88 .

3.  Pet i t ioner ,  Murray Cohen,  was a debi t  l i fe  insurance

salesman for the Prudential Insurance Company of America during

the year  1959.  Debi t  l i fe  insurance is  genera l ly  the sa le of

small j-nsurance policies under which the agent personally makes

monthly col lections of the premiums. Upon his employment by

the compd.n1zr he was given a debit book containing the name of

the policyholders in the geographic terr i tory assigned to him.
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He was employed in the Fordham distr ict off ice of the company.

He was supervised by a managier and a staf f  managier. He was required

to work 40 hours during a f ive-day week. He was paid a weekly

salary plus commissions. Federal and New York State income taxes

and social security tax were withheld from the compensation paid

to  h im .  H is  g ross  compensa t ion  fo r  t he  yea r  was  $L2 ,O57 .73 .  He

received group insurance,  hospi ta l  insurance,  d isabi l i ty  and

pension benef i ts .  He was ent i t led to  paid vacat ion and s ick days '

He was not permitted to sel l  insurance for any other companies. He

was not reimbursed for his out-of-pocket business expenses. He

was prov ided wi th  of f ice fac i l i t ies in  the Fordham of f ice.  He

f i led a Form 2106 "Bnployee Business Expenses"  to  repor t  sa id

expenses on his Federal income tax return. He was a member of

the Insurance Workers International Union which had a collective

bargaining agreement with the company. The company exercised

substant ia l  superv is ion and contro l  over  h is  sa les act iv iL ies

and techniques and over the t ime he devoLed to sa1es.

4.  Pet i t ioner ,  Murray Cohen,  was a lso a mutual  fund sa lesman

during the year 7969. He sold mutual funds for Eastern States

Investors Corporat ion.  His  gross commiss ions f rom the sa le of

mutual  funds to ta led $25,454.19.  The company d id not  wi thhold

Federal or New York State income taxes or social security tax from
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the commissions paid to him. It  did not cover him for workmen's

compensation insurance. It  provided him with telephone faci l i t ies,

sales materials and some leads. He was not reimbursed for any of

h is  out -of -pocket  bus iness expenses,  inc lud ing h is  reg is t rat ion

fee paid to  the Nat ional  Associat ion of  Secur i t ies Dealers,  f t

d id  not  exerc ise any substant ia l  superv is ion and contro l  o f  h is

sales activit ies and technisues or over the t ime that he devoted to

sales, except to prohibit him from sell ing mutual funds for other

companies.

5.  Pet i t ioner ,  Murray Cohen's  bus iness expenses dur ing the

year  1969 incurred in  connect ion wi th  h is  sa les act iv i t ies on

behalf of Prudential Insurance Company of America and Eastern

S ta tes  fnves to rs  Corpo ra t i on  to ta led  $8 ,194 .45  o f  wh ich  $2 '634 .OO

was a l locab1e to h is  act iv i t ies on behal f  o f  Prudent ia l  Insurance

Company of  Amer ica and $5,560.45 was a l locable to  h is  act iv i t ies

on behal f  o f  Eastern States InvesLors Corporat ion '

6. Petit ioner, Murray Cohenr prepa.red his own income tax

retugns for the year 1969. He was not aware that he was required

to f i le a New York State unincorporated business tax return for

sa id  yea r .
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CONCLUSIONS OF LAW

A. That the income received by petit ioner, Murray Cohen,

from the PrudenUal lnsurance Company of America during the year

!969 constituted compensation as an employee and was exempt from

the imposit ion of the unincorporated business tax in accordance

with the meaning and intent of section 7O3 (b) of the Tax Law.

B. That the . income received by petit ioner, Murray Cohen, from

Eastern States Investors Corporation during the year 1969 constituted

income from his regular business as a mutual fund salesman and not

compensation as an employee exempt from the imposition of the

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 (b)  o f  the Tax Law.

C. That petit ioner, Murray Cohen, did not have reasonable

cause for  fa i l ing to  f i le  a  New York State unincorporated business

tax reLurn for the year 1969 and therefore the Income Tax Bureau

proper ly  imposed penal t ies pursuant  to  sect ions 685 (a)  (1)  and

685 (a) (2) of the Tax Law. However, the penalt ies must be computed

on the sum of $600.32 which is the amount of unincorporated

business tax due.
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D. That the petit ion of Murray Cohen is granted to the extent

of reducing net income for the year 1969 subject to the unincor-

po ra ted  bus iness  tax  f rom $19 ,317 .47  to  $LO,974 .99 '  o f  reduc ing

unincorporated business tax due f rom ; I ,062.46 to  $600.32,  together

with such interest as may be tawful ly owing and of reducing the

pena l t y  imposed  pu rsuan t  t o  sec t i ons  685 (a )  (1 )  and  685 (a )  (2 )  f rom

$4L9.67 to  $237.L2;  that  the Income Tax Bureau is  hereby d i rected

to accord ingly  modi fy  the Not ice of  Def ic iency issued January 29,

L973 and that except as so granted, the petit ion is in al l  other

respects  denied.

DATED: Albany, New York

O c t o b e r  3 0 ,  L 9 7 4

STATE TAX COMMISSION

PRESIDENT

6r'i

COMMISSTONER

SSIONER


