
STATE OF NE[.J YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon
:

of

JAMES P. and FRANK J. CLARK 
:

:
For a Redetermination of a Deficlency or
a Refund of Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) L962 through 3
L 9 6 6 .

State of New York
County of Albany

Martha Funaro

ATFIDAVIT OF XAIIIIIC
OF NOTICE OF DECISION
BY (CERTTTTED) l,larr

, being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Financer over 18 years of

agel and that on the 14th day of January , L974 , she served the within

l{otice of Decision (or Determination) by (certified) mall upon James P' and

Frank J. Clark (representative of) the petitloner in the wlthitt

proceeding, by encloelng a true copy thereof in a seeurely sealed postpaid

wrdPper addressed as follows: Messrs. James P' and Frank J- Clark
127 Nassau Avenue
Brooklyn, New York

and by deposltlng sane enclosed in a postpald properly addressed rvrapper I'n a

(post office or official deposltory) under the exclugive care and cuatody of

the tlnlted States Post Offlce Departnent withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representatlve

of) petltioner herein and that the address set forth on said wraPPer is the lagt

known address of the (repreaentatlve of the) petitloner.

Sworn to

14rh day

before rne this

c'"
of Januar



STATE OF IIEW YORK
STATE TAX COMXISSION

In the l'latter of the Petitlon

of

JAMES P. and FRANK J. CLARK

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business

AFFIDAVIT OF I.IAIIING
OF NOTICE OT DECISION
BY (CERTIFTED) l,lalt

Taxes under Article(s) 23 of the
Tax law for the (Vear(s) L962 through
L966 .

, being du1y sworn, deposes and says that

she is an employee of the Department of Taxation and Financel ov€r 18 years of

agel and that on the 14th day of January , LEl4 , she served the wlthin

Notl.ce of l)'ecision (or Determination) by (certified) mall r:pon Sidney Meyers, Esq.

(representatlve of) the Petitloner in the wlthitt

proceedlngl by encloslng a true copy thereof in a seeurely sealed postpaid

nrdpper addressed as follows: Sidney Meyers, Esg.
51 Chambers Street
New York, New York 10007

and by deposlting same errclosed in a postpald properly addressed wrapper ln a

(post office on official depository) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of l{ew York.

That deponent frrrther says that the said addressee ie the (representatl.ve

of) petitloner herein and that the address set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before rne this

State of Nevr York
County of .{lbany

Martha Funaro

4th day o f J



STATE OF NEW YORK

STAT E TAX COI\'TUISStON
Mario A.  Procaccino,

}(OtrIXD<X)C.X&Xd{ XXd(DI( pR E s I o EN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI{ 2I4A

sT TE CAtPUt
AtSAltlY, N. Y. 12126

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

Dtf[lDr Albany, New York

dlanury l{, Lg74

&tllrrr, dlrm P. rn6 trrrrnh iI. Cltrk
127 Bamru tvinu.
Stookltmr Xru fodr

Drrr Mallrt. Glarlrr

Please take notice of the DECI8IOU
of the State Tax Commission enclosed herewith

Please take further notice that pursuant to
Sect ion(s)  722 of  th ;  Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mntht
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
f.hese wil l  be referred to the proper party for
rep Iy .

Very truly yours,

)4v,1 banrxr-
Bisrl G. ltrlqtht
HEARING OFFISER

s Representative

t tA t t  YA r  coMMl59 toX

xEAt r)r6 u]{ tT

E D f A R O  R O O K

SECRETARY TO
co[1v r33lo l l

AODRESS YOUI REPLY TO

Enc .

cc :  Pe t i t i one r '
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

O I

JAYIES P. AI{D FRArr{K J. CLARK

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years L962 throuqh L966.

DECISION

James P.  and Frank 'J . '  C lark  f i led pet i t ions pursuant  to

sect ions 722 and 689 (b)  o f  the Tax Law for  a  redeterminat ion of

a def ic iency,  issued under  date of  September 30,  1968,  in  un in-

corporated business taxes under  Ar t ic le  23 of  the Tax Law for  the

years J962 through 1966.  A hear ing was duly  held at  the of f ices

of the State Tax Commission, B0 Centre Street, New York City on

March 3,  L97O, before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The

petit ioners were represented by Sidney Meyers, Esq. TLre Income

Tax Bureau was represented by Edward H.  Best ,  Esq. ,  appear ing by

Alexander  Weiss,  Esq.  T l ' re  record of  sa id hear ing has been duly

examined and considered.

ISSUE

T' l :e  issue in  th is  case is  whether  renta l  income f rom real

property owned by petit ioners should be included in the income

of  the i r  un incorporated business of  rea l  estate brokerage,  manage-

ment  and appra is ing and insurance sa les.  T l :ere is  no d ispute as

to the computat ion of  the def ic ienc ies.

FIAIDTNGS OF FACT

l .  Tt re pet i t ioners are cousins.  TI :ey f  ormed the i r  par tner-

sh ip in  L947 -  Tt re of f ices of  the par tnership were at  L27 Nassau

Avenue, Brooklyn, New York.
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The petit ioners used a letterhead stating their business to be

real  estate,  insurance and mortgages.  A cer t i f icate for  do ing

business under an assumed name was f i led in Kings County. Both

cousins had to  s ign each check issued by the par tnership.  The

partnership engaged in insurance brokerdg€, real estate managfement,

and real  estate brokerage which act iv i t ies are conceded to be

subject to unincorporated business tax. The income from these

act iv i t ies,  however ,  is  too smal l  to  be subject  to  unincorporated

bus iness  tax .

2.  James P.  Clark,  the o lder  of  the cousins,  has been in

business as a so le propr ie tor  s ince 1919 main ly  in  Queens and

Nassau Count ies as a rea l  estate broker  and appra iser .  He d id

business as the J .P.  Clark Company.  He has a real  estate brokers

I icense and.  an insurance brokers l icense.  In  pr ior  years,  he d id

a very large vo lume of  rea l  estate and appra isa l  work for  the Ci ty

of  New York and for  cer ta in  insurance companies.  He does s imi lar

work now but  on a much smal ler  scale.  He mainta ins records and

aceounts separate from the partnership. He has some engineering

background and he est imates construct ion costs  for  bu i ld ings.

3.  Frank J .  Clark ,  s l ight ly  younger  than h is  cousin,  was a

bookkeeper and rent col lector for his cousin prior to the t ime he

became a par tner  in  L947.  He had nei ther  a rea l  estate brokers

nor  an insurance brokers l icense.  He made no investment  at  the

t ime of  becoming a par tner .  His  act iv i t ies as a par tner  are

largely  conf ined Lo bookkeeping and rent  co l lect ing.

4.  A l l  o f  the business of  each pet i t ioner  ind iv idual ly  and

as a par tner  was done out  o f  the same of f ice.  One woman was

employed there and she worked on a l l  aspects  of  the pet i t ioners '

act iv i t ies.  TLre records and bank accounts for  each type of

bus iness  ac t i v i t i es  were  kep t  sepa ra te l y .
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5 .  Each o f  the  pe t i t ioners  owned some proper t ies  ind iv idua l l y

and each main ta ined separa te  records  and accounts  fo r  these

proper t ies .

6.  In  the years L962 through 1966,  the pet i t ioners owned 35

pieces of  proper ty .  Twenty-seven of  the proper t ies were industr ia l

in  character .  Most  had been purchased between L947 and 1952.  Two

of  the proper t ies were purchased af ter  1961.  No proper t ies were

sold dur ing the 1962 to L966 per iod.  The Clark 's  were not  dealers

in  rea l  proper ty .

7.  The taxpayers would purchase vacant  land in  Brooklyn and

Queens,  erecL one-story industr ia l  s t ructures,  mortgage them and

rent  them out .  A1l  act iv i tv  was done in  the name of  "James P.  Clark

and Frank J .  Clark"  wi th  no expl ic i t  re ference to  a par tnership,

Both cousins would s ign a l l  legal  documents,  The vacant  land would

be purchased at  about  $1.75 a f ront  foot .  Improvements would cost

abou t  $8 .00  o r  $9 .00  a  f ron t  f oo t .  F rom BO% Lo  95% o f  t he  p rope r t i es

purchased were improved by the Cfark's. Improvement would take up

to s ix  months.  No improved industr ia l  s i te  has ever  been sold.

B.  The Clark 's  never  purchased proper ty  which was l is ted wi th

them as brokers.

9 .  The  de f i c i enc ies  asse r ted  a re  as  f o l l owsz  L962 ,  $ f 'O5O.79 ;

1953 ,  $1 ,189 .68 ;  L964 ,  $3 ,3L2 .86 ;  1965 ,  $1 ,9L2 .96 ;  1966 ,  $1 ,604 .09 '

a l l  w i th  in terest .  Payment  of  the def ic ienc ies,  wi th  in terest ,  was

made  on  January  24 ,  1969 ,  i n  t he  fo l l ow ing  amoun ts :  L962 ,  $1 ,4L4 .34 ;

1963 ,  $ I  , 529 .90 ;  L964 ,  $4 ,061 .50 ;  1955 ,  $2 ,23O.47 ;  L966 ,  $1  , 774 .09 .
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CONCLUSIONS OF LAW

T h e  p e t i t i o n e r s ' a c t i v i t i e s  a s  r e a l  e s t a t e  b r o k e r s  a n d  a s

rea l  es ta te  inves tors  a re  so  in te r re la ted  and in tegra ted  tha t

they  cannot  be  separa ted  and must  be  cons idered as  one bus iness .

DECISION

The pet i t ion is  denied.  The def ic ienc ies are found correct .

As sa id def ic ienc ies have been paid,  noth ing more is  due.

DATED: Albany, New york

January  L4 ,  L974

STATE TAX COMMISSION

\  \ ,
\  \  ,  r  r  \ i
\ \,\.,liTr.ii"\ l(- it.",1,.,_

COMMISSIONER


