
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RUSSELL E. CHERNE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Uninco4orated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art ic le (x) Z g
Tax Law fo r  the  Year ( r )  I97O.

of  the

S ta te  o f  New York
County of  Albany

Martha Funaro ,  being du1-y sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Financer over  18 years of

age,  and tha t  on  the  2 ls tday  o f  June ,  L974,  she served the  w i th in

Not i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Russe l l  E .

Cherne (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

wrapper  addressed as  fo l l -ows:  Mr .  Russe l l  E .  Cherne
29260 Po in ts  0  -  Woods P lace
South f ie ld ,  M ich igan 48706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care a.nd custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w iEh in  the  Sta te  o f  New York '

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said r^TraPPer is the last

known address of the (representat ive of the) pet i t ioner '

Sworn to before me th is

d a y of Jung

-4-

r
\.

4

'4rt

AD-  1 .  30  (L /7  4 )

xt .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  the Pet i t ion

O I

RUSSELL E. CHERNE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le t r l  Z :  o f  the
Tax Law fo r  the  Year ( t )  1970

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  2 l s tday  o f  June  ,  L974 ,  she  se rved  the  w i th in

No t i ce  o f  Dec i s i on  (o r  De te r rn ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Lawrence  Sk la r ,

c .  P .A . (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

w r a p p e r  a d d r e s s e d  a s  f o l l - o w s :  L a w r e n c e  S k 1 a r ,  C . P ' 4 .

f,il;'*. i$'ili':"l::"
Qak Park, l,tichiof,aty addressed wrapper in a

and by deposi t ing same enclosed in a postPald Pr

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York '

That  deponent  fur ther  says tha. t  the said a.ddressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPper  i s  t he  Las t

known address of  the ( representat ive of  the)  pet i t ioner .

Sworn to before me th is

e /

)(/

Juno f
11 {-

d a y

AD-1 .30  (L /74 )



STATE OF NEW YORK

DEPARTMENTOF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12?27

A R E A  C O D E  5 I 8

.  4 5 7 - 2 6 5 5 ,  6 ,  7

Dl''Ut 
Albany, New York

JUn lL, l9?4

FINANCE
S'ATE tAX COMMt53tOX

HEAR1116 UXIT

E O U A R O  R O O K

sEc iEtA iY rO

c o M M t S S t O X

AODiEt3  YOUR iEPLY TO

STATE TAX COMMISSION

Sffi ffi*-+n ogfir?: F'?#,1""
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

tlf. lulr|ll E. Clrtrm
e93 O Do{ntr - O - ISoCr Plrcr
$arthf lrlilr t{lchtgrn {87Oo

Dtrr ltr. Clr*rmr

Please take notice of the DSIEIfl
the State Tax Commission enclosed herewith.

Please take further notice that
the Tax Law any proceeding in
must be commenced within {
the date of this notice.

pursuant to l1CtlOtt 722 OC
court to review an adverse decision

rcnthr after

ot

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

''t.4 I +-t t z- ,// f-
J.

lllgrl G. lEtqDrt /
HEARING OFFICER

Petit ion erts Represen tat ive
Law Bureau

AD-r.t2 (7 /70)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

RUSSELL E. CHERNE

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Year  7970 .

DECISION

- *  a - \

Pet i t i one r ,  Russe l l  E .  Cherne ,  has  f i l ed  a  pe t i t i on  fo r

redeterminat ion of  def ic iency or  for  re fund of  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the year  L97O.

(F i l e  No .  O-548277oL) .  A  ca lendar  ca l l  was  schedu led  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Bu i l d ing  #9 ,  S ta te  Campus ,

Albany,  New York,  for  November 29,  1973,  at  9 :30 A.M'  on November 1,

1973 ,  pe t i t i one r ,  Russe l l  E .  Cherne ,  wd ived  a  fo rma l  hea r ing  and

reguested that  the State Tax Commiss ion decide the case upon the

ent i re  record conta ined in  the f i le .  The State Tax Commiss ion

renders the fo l lowinq decis ion af ter  due considerat ion of  sa id

reco rd .

ISSUE

Were the serv ices rendered by pet i t ioner ,  Russel l  E.  Cherne,

dur ing the year  I97O, ds an employee of  Ar lan 's  Depar tment  Stores,

Inc . ,  so  i n te r re la ted  and  i n teg ra ted  w i th  h i s  ac t i v i t i es  i n  connec -

t ion wi th  h is  un incorporated business as a real  estate broker  and

developer  as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on

by him?
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FINDINGS OF FACT

1.  Pet i t ioner ,  Russel l  E.  Cherne,  d id  not  f i le  a  New York

State unincorporated business tax return for  the year  I97O. He

did, however, f i le a New York State income tax resident return fot

sa id  yea r .

2.  On February 26,  l -973,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  the pet i t ioner ,  RusseI I  E.  Cherne,

imposing an addit ional assessment to personal income in the amount

of  ;82.25,  not  here in  d ispute,  and imposing unincorporated busi -

ness tax on pet i t ioner 's  rea l  estate and development  act iv i t ies

and upon the sa lary  received f rom Ar lan 's  Depar tment  Stores,  Inc.

The adjustment was imposed upon the grounds that the salary

const i tu ted business income subject  to  unincorporated business tax

pursuant  to  Ar t ic le  23 of  the Tax Law.  In  accordance wi th  the

Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the

amoun t  o f  $1 ,480 .50 .

3 .  Dur ing  the  yea r  L97O,  pe t i t i one r ,  Russe l l  E .  Cherne ,  con -

ducted a so le propr ie torsh ip engaged in  the real  estate and devel -

opment  f ie ld .

4.  That  pet i t ioner ,  Russel l  E.  Cherne,  conceded unincorporated

business tax l iab i l i ty  on earn ings of  h is  un incorporated business

as a real  estate broker  and developer  p lus any penal t ies r ight fu l ly

due and owing.

5 .  Dur ing  the  yea r  I 97O,  pe t i t i one r ,  Russe l l  E .  Cherne ,  was

also the employee of  Ar lan 's  Depar tment  Stores,  Inc.  in  the capac-

i ty  o f  Ass is tant  Real  Estate Di rector .  Federa l  income tax,  SLate

income tax, City income tax and social security tax was withheld



3

from hi -s  sa lary .  He d id not  receive commiss ions.  His  act iv i t ies

at  Ar lan 's  Depar tment  Stores,  Inc.  inc luded t ravel  to  proposed

bu i l d ing  s i t es ,  v i s i t i ng  cons t ruc t i on  s i t es  and  bu i l d ings  abou t  t o

be opened by Ar lan 's .  He negot ia ted lease terms,  worked on

construct ion speci f icat ions,  mainta ined work schedules and any and

all  detai ls connected with the opening of a new store. The company

paid h is  expenses in  connect ion wi th  sa id t ravel .

6 .  Du r ing  the  yea r  L97O,  pe t i t i one r ,  Russe l l  E .  Cherne ,  was

involved in  var ious business act iv i t ies associated wi th  rea l  estate

brokers,  promoters and developers.  He mainta ined an of f ice in  h is

home.  He incurred cer ta in  expenses in  connect ion wi th  h is  so le

propr ie torsh ip act iv i t ies .

CONCLUSIONS OF LAW

A. That  the serv ices rendered by pet i t ioner ,  Russel l  E.  Cherne,

dur ing the year  1970 as an employee of  Ar lan 's  Depar tment  Storeg,

Inc. ,  were not  so in tegrated and in terre la ted wi th  h is  act iv i t ies

in  connect ion wi th  h is  un incorporated business as a real  estate

broker  and developer ,  ds to  const i tu te par t  o f  a  bus iness regular ly

carr ied on by h im and,  therefore,  the sa lary  received by h im for

serv ices as an employee of  Ar lan 's  Depar tment  Stores,  Inc.  was

exempt from the imposit ion of unincorporated business tax in accor-

dance wi th  the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Russe l l  E .

Cherne,  in  re la t ion to  h is  employment  wi th  Ar lan 's  Depar tment

S to res ,  I nc . ,  du r ing  the  yea r  1970  d id  no t  cons t i t u te  the  ca r ry ing

on of  an unincornorated business and h is  income der ived theref rom

was not  subject  to  unincorporated business tax in  accordance wi th

the meaning and in tent  o f  sect ion 703 of  the Tax Law.
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C.  That  the pet i t ion is  granted wi th  respect  to  Lhe Not ice

o f  De f i c i ency  i ssued  Februa ry  26 ,  L973 ,  w i th  respec t  t o  t he  sa la ry

income received f rom Ar lan 's  Depar tment  Stores,  Inc.  by pet i t ioner ,

Russel l  E.  Cherne,  which was inc luded in  the computat ion of  the

unincorporated business tax.

D. The Income Tax Bureau is hereby ordered to accordingly

mod i f y  t he  No t i ce  o f  De f i c i ency  i ssued  Februa ry  26 ,  L973 ,  and  tha t ,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

,June 21,  L97 4

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

)\L'J
COMMISSIONER


