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STATE OF NEltl YORK
STATE TAX COM}IISSION

In the l,latter of the Petition

of
WILLIAM BARRETT BROWN

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(r) 23 of the
rax raw foi the (vear(s) t?g*rln'oush

State of New York
County of Albany

Martha Funaro I belng duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 21sL day of June , Li 741 she served the wlthln

Notice of Decision (or Determinatton) by (certtfied) maLl upon William Barrett

Brown (representatl.ve of) the Petitloner in the wlthitt

proceeding, by enclostng a true copy thereof in a seeurely sealed postpaid

wrePper addressed as follows: Mr. William Barrett Brown
c/o n.  w.  presspr ich *  Co.
B0 Pine Street

and by deposlting same enclosea SeH &BtbafflFyo@F addressed wrapper ln a

(post office or official delnsltory) under the exclusive care and custody of

the tlnlted States Post Office Department within the State of lfew York.

firat deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the addregs set forth on said wrapPer is the last

known address of the (representatl've of the) petltloner.

AFFIDAVIT OF I.{AITING
OF NOTICE OP DECISION
BY (CERTTPTED) HArt

to before

day of .lu

Sworn

7uf

me this



STATE OF NEt.l YORK
STATE TAX COM}IISSION

In the l{atter of the Petltion

of

WILLIAM BARRETT BROWN
AFFIDAVIT OF UAITI}IG
OF XOTICE OF DECISION
BY (CERTTFTED) }larl:

For a Redetemination of a lleficiency or
a Refund ofUnincorporated Business :
Taxes under Articfe(r) 23 of the
Tax Law for the (Vear(s) 1951 through :

L967 .

State of New York
Gounty of ,{lbany

Martha Funaro I being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Financer over 18 years of

age; and that on the 2lstday of June , L974 1 she served the within

Notice of Ilecision (or Determination) by (certified) mall upon oppenheim, Appel,

Dixon & Company (representatlve of) the petitloner in the wlthin

proceedl.ngl by encJ.oelng a true copy thereof Ln a seeurely sealed postpald

wrdpper addressed as follows: oppenheim, Appel, Dixon & company
140 Broadway
New York, New York 10005

and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or offlcial deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on said HraPPer is the lact

known address of the (repreeentatlve of the) petltloner'

Sworn to before rne this

Ist  day of



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM BARRETT BROWN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Personal Income & Unincotrporated
Taxes under  Ar t i c le (s [6 ,  16-A ard  theAf l i c lg  23
rax Law for the v""rCJi1?!3o.tntough 1,959 and

State of  New York
CounLy of  Albany

Martha Funarg being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on tt:,e 21st day of June ,  L974,  she served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Wi t l iam Bar re t t

Brown (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:  Mr .  Wi l I iam Bar re tL  Brown

c / o  R .  W .  P r e s s P r i c h  &  C o -

BO P ine  St ree t

and by deposiring same enclosed {ft" E85Fp'"t$"itrJnSttft addressed wrapper in a

(post of f ice or off ic ial-  depository) under the excl-usive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said wrapPer is the l -ast

known address of the (representat ive of the) pet i t ioner.

Sworn

2 ls€

AFFIDAVIT OF MAILING

OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

t o

d a y

before me th is

or o*)F 
// 

,

A D - 1 . 3 0  ( L / 7 4 )

71974.



STATE 0F NElit YORK
STATE TAX COMXISSION

In the l'latter of the Petitlon 
. 

'

of

WILLIAIv1 BARRETT BRovfN : AFFIDAVIT 0P t'lAItIlfG
, OF }IOTICE OF DECISION

: BY (CrntrrruD) l'{Art
For a Redetermination of a Deflelency or
a Refuntl 66 Personal Income a Unincqpporated Business
Taxes under Art icle(s)-6, 16-A of theand Art icle 23
Tax Law for the (year(s) 1953 through :1959 and

1960 .

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 21st day of June , L914 I she served the within

Notice of Decision (or Determinatlon) by (certified) mal.l upon Oppenheim, Appel,

Dixon & Company (representative of) the petitloner in the wlthitt

proeeedlng, by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follolts: Oppenheim, Appel, Dixon & Company
140 Broadway
New York, New York 10005

and by deposlting sane errclosed in a postpaid properly addressed wrapper ln a

(post office or official delnsltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of lfew York.

firat deponent further says that the sald addressee is the (representative

of) petltloner herel.n and that the addrees set forth on said wraPPer ig the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before rue this
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DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOlv{ 2l4A

STATE CAMPUS
ALBANY, N. Y. l2?2'

AREA COOE 518

457 -2655 ,  6 ,7

FINANCE
StATt TAr COMMt53tOX

t{EAit lc  UXtT

EOWARO ROOK

SECRETAIY TO
coMMtS3'OX

AOOiElt YOUR iEPLY TO

STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
)i[Doxnq)C>€.j<0rlt{,J.l&!{, PR Es I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Dllll@r

!lr. Itlll!,rn aa$.tt Br*n
s/o n. t. Esr!}3lch I oe.
m Plnrr {itreet
IG, Uorkr 3rH tQr*

Dllr ts. Eao$rl
Please take notice of the DrcISIil
the State Tax Commission enclosed herewith.

Please take further notice that
the Tax Law any proceeding in
must be commenced within a
the date of this notice.

Albany, New York

itunr 11, L97tL

putsuant to g!€tlgn 72? OC
court to review an advetse decision

mnthr after

of

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Petit ioner's Representative

Law Bureau

AD-L.\2 (7 /70',)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

WILLTAM BARRETT BROWN

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Years  196 I  t h rouqh  L967 .

DECISION

Wi I I i am Bar re t t  B rown ,  f i l ed  pe t i t i ons  under  sec t i ons  722

and 689 of  the Tax Law for  the redeterminat ion of  a  def ic iency

issued on March 3L,  1969 for  the years 1961 ,  L962 and 1963 in

the  amoun t  o f  $3 ,200 .00  p lus  i n te res t  o f  $L ,L48 .82  and  a  pena l t y

f o r  f a i l u re  t o  f i l e  a  r e tu rn  o f  $800 .00  f o r  a  t o ta l  o f  $5 ,158 .82

and  fo r  t he  redeLerm ina t i on  o f  a  de f i c i encv  i ssued  March  29 ,  l - 97L ,

fo r  t he  yea rs  L964  th rough  L967  in  the  amoun t  o f  $6 '359 -50  (o f

wh ich  $6 ,000 .00  i s  f o r  un inco rpo ra ted  bus iness  tax )  i n te res t  o f

$1 ,559 .86  and  a  pena l t y  o f  $1 ,500 .00  f o r  t he  f a i l u re  t o  f i l e

re tu rns  fo r  a  to ta l  o f  $9 ,4L9 .36  fo r  pe rsona l  i ncome and  un inco r -

porated business tax under  Ar t ic les 22 and 23 of  the Tax Law.

A  hea r ing l  was  du l y  he ld  on  Februa ry  8  ,  L973 ,  a t  t he  o f f i ces

of  the State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,

before Nigel  G.  Wr ight ,  Hear ing of f icer .  The taxpayer  was repre-

sented by Jack wong,  c .p.A.  o f  oppenheim,  Appel ,  Dixon and Company.

The Income Tax Bureau was represented by Saul Heckelman, EsQ. r

appear ing by James Scot t ,  Esq.  The record of  sa id hear ing has

been duly  examined and considered.

*t
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ISSUE

The  i ssue  i n  th i s  case  i s  whe the r  t axpaye r ' s  ac t i v i t i es

as  a  f i nanc ia l  adv i so r  (apa r t  f r om the  ac t i v i t i es  o f  a  pa r tne r -

sh ip of  which he was a member)  were suf f ic ient ly  cont inuous,

f requent  and regular  to  const i tu te a bus iness subject  to  unincor-

porated business tax.  A secondary issue is  the imposi t ion of

pena l t i es  fo r  f a i l u re  to  f i l e  re tu rns  fo r  un inco rpo ra ted  bus iness .

tax.  Pet i t ioner  does not  contest  any personal  income tax inc luded

in  the  de f i c i enc ies .

FINDINGS OF FACT

1 .  Pe t i t i one r  was  a  res iden t  and  domic i l i a r v  o f  Greenw ich ,

Connec t i cu t ,  du r ing  the  yea rs  i n  ques t i on .  He  a l so  had  an  apa r t -

ment  at  I I20 Park Avenue,  New York Ci ty  and was a res ident  o f

New York for  purposes of  income taxat ion.  He f i led tax returns

under  the personal  income tax as a res ident .

2.  Pet i t ioner  was a  par tner  o f  R .  W.  Presspr ich  and Compdr r f  r

4 8  W a I I  S t r e e t ,  N e w  Y o r k  C i t y ,  a  s e c u r i t i e s  b r o k e r  a n d  d e a l e r -

The f i rm has  a  subs tan t ia l  income f rom inves tment  adv isory  fees .

He was the  manag ing  par tner  o f  the  f i rm dur ing  the  years  in  ques t ion .

He is  a  recogn ized au thor i ty  in  the  f ie ld  o f  f inanc ia l  management

a n d  s t o c k  m a r k e t  a n a l y s i s .

3 .  I n  the  I92O3s  Mr .  B rown  had  become a  pa r tne r  i n  P ressp r i ch

using as a capi ta l  contr ibut ion a large sum of  money he had borrowed

f rom a  f r i end ,  Mrs .  Ve t l esen .  She  had  used  the  P ressp r i ch  f i rm  as

her  broker .  Over  the years he had paid th is  back wi th  in terest
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a n d  h a d  m a i n t a i n e d  c l o s e  t i e s  w i t h  M r s .  V e t l e s e n  a n d  h e r  f a m i l y

inc lud ing  her  son,  Edmund C.  Mone l l .  Mrs .  Vet lesen d ied  about

1 9 5 8 .  M r s .  V e t l e s e n  h a d  c r e a t e d  a t  l e a s t  t w o  f o u n d a t i o n s  e i t h e r

pr io r  to  o r  a t  her  death ,  the  Ambrose Mone l l  Foundat ion  and the

G.  Unger  Vet l -esen Foundat ion .

4.  Mr.  Brown qave Mrs.  Vet lesen investment  adv ice f rom

t ime to t ime when requested.  (These are the act iv i t ies which

a re  i n  i ssue  i n  th i s  case . )  Mr .  B rown  gave  such  adv i ce  a t  l eas t

at  the beginning out  o f  mora l  ob l igat ion and wi thout  fee.  A l though

he  o r i g ina l l y  had  res i s ted  fees  he ,  i n  f ac t ,  rece i ved  subs tan t i a l

payments for  h is  adv ice f rom Mrs.  Vet lesen,  Mr.  Monel l  and the

two foundat ions.  For  the f i f teen years f rom 1953 through 1967

Mr .  B rown  rece i ved  $7L2 ,500 .00  wh i ch  ave rages  $47 ,500 .00  a  yea r .

These  ranged  f r om $24 ,000 .00  a t  t he  l owes t  t o  $72 ,000 .00  a t  t he

h  i ghes t .

5.  T i l :e  adv ice  c l i ven  Mrs .  Vet lesen and the  f  ees  rece ived f rom

her  were  no t  cons idered bv  Mr .  Brown to  be  par t  o f  the  bus iness

of  the  par tnersh ip  o f  wh ich  he  was a  member .  He had the  permiss ion

of  the  par tnersh ip  to  car ry  on  th is  ac t i v i t y  so  long as  i t  d id  no t

i n te r fe re  w i th  pa r tne rsh ip  bus iness .

6 .  Mr .  B rown  has  neve r  ma in ta ined  a  bus iness  o f f i ce  separa te

f rom the New York of f ice of  presspr ich and Company-

7.  Mr.  Brown d id not  appear  at  the hear ing of  th is  case and

was not  subject  to  cross-examinat ion.  The statements of  h is

representat ive were conclusory in  character  and based by h is  own
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admiss ion on surmise.  They wi l l  not  be credi ted except  to  the

extent  facts  are otherwise found in  th is  dec is ion.  In  par t icu lar ,

the pet i t ioner  has not  come forward wi th  ev idence of  the extent

o f  h i s  adv i so rv  ac t i v i t i es  i n  each  yea r .

B.  Pet i t ioner  d id  not  f i le  re turns for  un incorporated busi -

ness tax for  the vears in  quest ion.  He had received advice that

the advisory act iv i t ies here in  quest ion would be t reated separate ly

f rom his  par tnership income and that  they were too casual  to  be

considered as business done in  New York.

CONCLUSIONS OF LAW

The act iv i t ies of  pet i t ioner  in  New York const i tu te the doing

o f  bus iness .  These  ac t i v i t i es ,  a t  l eas t  as  shown  on  the  reco rd ,

a re  no t  so  casua l  so  as  to  be  exempt  f rom tax .  A l so  these  ac t i v i t i es

have not  been shown to be at t r ibutable to  the par tnership rather

than to  the pet i t ioner  ind iv idual ly .  Even Lf ,  however ,  they were

at t r ibutable to  the f i rm then l iab i t i ty  for  the tax thereon would

st i l l  be on th is  pet i t ioner  as a par tner  in  the f i rm.  Tt re penal -

t i es  a re  wa ived .

DECISION

T h e  d e f i c i e n c i e s

and are  due together

under  sec t ion  684 o f

without  the penal t ies are

wi th such fur ther  in terest

the Tax Law.

found to  be  cor rec t

as  sha l l  be  computed

DATED: Albany, New York

i lune 21 ,  L974

/,,
vvl

COMMISSTONER

COMMISSIONER
fr,



STATE OF NEViI YORK

STATE TAX COMMTSSTON

In the Matter of the Petit ion

o f

WILLIA}4 BARRETT BROViN

for Revision or Refund of Personal Income
and Unincorporated Business Taxes under
Ar t ic les 16 and 16-A of  the Tax Law for
the Years 1953 thrcugh 1959.

DETERMINATION

In the Matter of the APPtication

o f

WILLIAM BARRETT BROI^IN

for Revision or Refund of l trnincorporated
Business Tax under  Ar t ic le  23 of  the Tax
Law for  the Year  1950.

DETERMINATION

'  Wi l l iam Barret t  Brown f i led an appl icat ion under  sect ions 386 ( j  )

and 374 of  the Tax Law for  the rev is ion of  separate annual  assess-

ments for both personal income and unincorporated business taxes

under Art icles 16 and t6-A of the Tax Law and including penalt i  es

for  fa i lure to  f i le  re turns for  un incorporated business tax.  Said

assessments were issued on March L4,  1960,  for  the years 1953

throuqh Lg56 and some have been paid i-n part. fhe application

also requests refunds of  taxes paid pursuant  to  sa id assessments

for  1953 and T954.  Mr.  Brown f l  ted a s imi lar  appl icat ion wi th

respect  to  s imi lar  annual  assessments issued on January 2L,  L969,

for  the years Tg57,  I95B and Lgsg.  Said assessments have been paid

in par t .

Mr.  Brown a lso f i led an appl icat ion on November 16,  L962,

under section 722 of the Tax Law (as i t  existed prior to amendment

byC l rap te r l o l l o f t heLawso fLg62 )andunde rsec t i on3T4o f t he

Tax Law for  rev is ion of  an assessment  for  un incorporated business

tax under Art icle 23 of the Tax Law including a penalty for fai lure
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to  f i l e  a  re tu rn .  Sa id  assessmen t  was  i ssued  on  June  L4 ,  1962 ,

and rev ised in  par t  on ' fanuary 2L,  1969,  for  the year  1960.  A11

applications were denied in whole or in part and Mr. Brown demanded

a  hea r ing .

A hear ing was duly  held on February B,  L973,  dt  the of f ices

of the State Tax Commission, BO Centre Street, New York City,

before Nigel  G.  Wr ight ,  Hear ing of f icer .  The taxpayer  was repre-

sented by Jack Wong, C.P.A. of Oppenheim, Appel, Dixon and Company.

Tkre Income Tax Bureau was represented by SauI Heckelman, Esq.,

appearlng by James A. Scott, Esq. The record of said hearing has

been duly examined and considered.

ISSUE

Ttre issue in  th is  case is  whether  taxpayer 's  act iv i t ies as

a f inancia l  adv isor  (apar t  f rom the act iv i t ies of  a  par tnership

of which he was a member) were suff iciently continuous, frequent

and regular  toccnst i tu te a bus iness subject  to  unincorporated

business tax.  A secondary issue is  the imposi t ion of  penal t ies

for  fa i lure to  f i le  re turns for  un incorporated.  bus iness tax.

Petit ioner does not contest any personal income tax included in

the assessments.

FINDINGS OF FACT

l .  Pet i t ioner  was a res ident  and domic i l iary  of  Greenwich,

Connecticut, during the years in question. He also had an apart-

ment at 1120 Park Avenue, New York City and was a resident of

New York for purposes of income taxation. He f i led tax returns

under  the personal  income tax as a res ident .

2 .  Pet i t ioner  was a par tner  of  R.W. Presspr ich and company,

48 WaI l  St reet ,  New York Ci ty ,  a  secur i t ies broker  and d.ealer .

Ttre f irm has a substantial income from investment advisory fees.

He was the managing partner of the f jrm during the years in question.

He is a recognized authority in the f ield of f inancial management
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and stock market  analys is .

3.  In  the 1920's ,  Mr.  Brown had become a par tner  in  Presspr ich

using as a capital contribution a large sum of money he had borrowed

from a f r iend,  Mrs.  Vet lesen.  She had used the Presspr ich f i rm

as her  broker .  Over  the years,  he had paid th is  back wi th  in terest

and had mainta ined c lose t ies wi th  Mrs.  Vet lesen and her  fami ly

including her son, ft lmund C. Monell.  ivlrs. Vetlesen died about

1958.  I t1rs .  Vet lesen had created at  least  two foundat ions e i ther

prior to or at her death, the Imbrose Monell Foundation and the

G. Unger Vetlesen Foundation.

4. Mr. Brown gave Mrs. Vetlesen investment advice from

time to t ime when requested. (Tlrese are the activit ies which

are in  issue in  th is  case.  )  Mr.  Brown gave such advice at  least

at the beginning out of moral obl igation and without fee. Although

he or ig ina l ly  had res is ted fees,  he in  fact  received substant ia l

payments for his advice from Mrs. Vet1esen, Mr. Monell and the

two foundat ions.  For  the f i f teen years f rom 1953 through 1967,

Mr .  B rown  rece i ved  $7L2 ,5O0 .00  wh ich  ave rages  $47 ,500 .00  a  yea r .

These  ranged  f rom $24 ,000 .00  a t  t he  l owes t  t o  $72 ,000 .00  a t  t he

h ighes t .

5. The advice given lvlrs. Vetlesen and the fees received

from her were not considered. by Mr. Brown to be part of the busj-ness

of the partnership of which he was a member. He had the permission

of the partnership to carry on this activity so long as i t .  did

not  in ter fere wi th  par tnership bus iness.

6.  Mr.  Brown has never  mainta ined a business of f ice separate

from the New York office of Pressprich and Company.

7. Mr. Brown did not appear at the hearing of this ease and

was not  subject  to  cross-examinat ion.  ILre s tatements of  h is

representative were conclusory in ctraracter and based by his own

admi-ssion on surmise. they wil l  not be credited except to the

extent  facts  are otherwise found in  th is  dec is ion.  In  par t icu lar ,

the petit ioner has not come forward with evidence of the extent of

h is  adv isory act iv i t ies in  each year .
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B.  Pet i t ioner  d id  not  f i le  re turns for  un incorporated

business tax for  the years in  quest ion.  He had received advice

that the advisory activit ies here in question would be treated

separately from his partnership income and that they were too

casual to be considered as business done in New York.

CONCLUSIONS OF LAW

The activit ies of petit ioner in New York constitute the doing

of  bus iness.  TLrese act iv i t ies,  a t  least  as shown on the record,

are not  so casual  so as to  be exempt  f rom tax.  AIso,  these act iv i t ies

have not been shown to be attributable to tle partnership rather

than to the pet, i t ioner individually. Even Lf ,  however, they hrere

attr ibutable to the f irm l iabi l i ty for the tax thereon would st i l l

be on the petit ioner as a partner of the f irm. TLre penalt ies are

wa ived .

DETERMINATTON

The assessment ,  wi thout  penal t ies,  do not  inc lude taxes or

other charges which cannot be lawfu11y demanded and payment thereof

has not  been i l legal Iy  made and sa id assessments are found to be

correct and are due together with such interest which the Income

Tax Bureau may compute pursuant to section 376 of the Tax Law.

DATED: Albany, New York

June 27 ,  1974

STATE TAX COMMISSION

COMMISSIONER


