
STATE OF NEtt' YORK
STATE TAX COI'I}IISSION

In the l,lafrer of the Petition

of

WALTER D. BOI{ER 
:

For a Redetermination of a l)eflclency or
a Refund of Unincorporated Business :
Taxes under Arttcle(s) zz of the
Tax Law for the (Year(s)1965, Lg66, Z
and  1967 .

State of New York
County of .{lbany

Martha Funaro , bel'ng duly sworn, deposes and says that

she is an employee of the Deparfinent of Taxation and Financer over 18 years of

agel and that on the 17th day of ilanuary , Lc74 , she served the within

Notice of Decision (or Deternrinatton) by (certified) mall upon Walter D. Bower

(rep:esentatlve of) the petitioner in the wlthin

proeeeding, by eneloeing a true copy thereof in a seeurely sealed postpaid

wrAPPer addressed as follows: Mr. Walter D. Bower
R. D.  #z
Trumansb€Egt New York 14886

and by deposltlng sane enclosed in a postpaid properly addressed wrapper ln a

(post office or officiaL depository) under the exclusive care and custody of

the llnited States Pogt Offlce Department withln the State of Nen York.

Ttrat deponent further says that the sald addressee is the (representative

of) petttloner hereln and that the address set forth on said wraPPer is the laat

known address of the (representatlve of the) petitloner.

AFFI DAVIT OF t.iAItIIIG
OF }IOTICE OT DECISION
BY (CERTTFTED) HAII

Sworn to

17th day

before ne this

{-

o f  , i , L97 4.
i) \-', zL"- .,



STATE OF IIEW YORK
STATE TAX COM}IISSION

In the l,fatter of the Petition

of

I^IALTER D. BOWER
AFFIDAVIT OF MAITITIG
OF NOTICE OT I}ECISION
BY (CERTTFTED) }lall

For a Redetermination of a Deflciency or
a Refund of Unincorporated Businesq
?axes under Article(s) 23 of the
Tax law for the (Year(s)1965, L966 t I
and 1967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finaneer over 18 years of

agel and that on the 17th day of January , L9 74, she served the within

Notice of llecision (or Determination) by (certlfied) maLl upon Walter D. Bower

(rep:esentative of) the petitioner in the wlthin

proceeding, by encl.osl.ng a true copy thereof in a seeurely sealed postpaid

wrdpper addressed as follows: Arthur iI. Golder , Jt., Esq.
Wiggins,  Tsapis ,  Golder  & Holmberg
Main Street
Trumansburg, New York 14886

and by depositing sane enclosed in a postpaid properly addressed wtrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Poet Office Department withln the State of l{en York.

firat deponent further says that the said addressee ia the (representative

of) petltloner herel.n and that the addrees set forth on said wraPPer ls the lact

known address of the (repreeentatlve of the) petltioner.

Sworn

17rh

to

day

before rne thls

of,. 'Janu L97 4.



STAT E TAX CO]Vf,\4I SSION
M a r i o  A .  p r o c a c c i n o

>$SBE{X)€XA{SCX0IFOX- PR E s I oEN I

A .  A R U C E  M A N L € Y

M I L T O N  K O E R N € R

DEPARTMENT

tltr. lfal.tor D.
R. D. #2
Trunanrburgr

Deatr t{r. Botfcf I

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUTLDING 9, ROO|4 2l4A

STATE CTXPU6
ALEANY. N. Y. t2226

A R E A  C O D E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

DATED: Albany, New york
ilanuery 17, L974

Borr€r

fqr York 14886

L. nobcrt XcLrner
HEARING OFFICER

Representative

SYAY! YAr coMrat33tox

xEAFnC Ul{ tT

EOIARO ROOK

SECtETAiY TO
c0l{ targStol t

ADoi tSs Youi  REPLY l0

please take notice of the DECI8IOI
of the State Tax Commission enclosed herewith.

3::ii:"8}" fSStner 
notice that pursuant to

of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be eommenced within 4 nontha
from the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoncerning any other matter relative
hereto pay be addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

y"7 t:,Tto Yours ' 
n^(1'-f;,(-*-r



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

WALTER D. BOWER : DECISION

for  Redeterminat ion of  a  Def ic iency or  :
for Refund of t lnincorporated Business :
Tax under Art icle 23 of the Tax Law for :
t he  Years  1965 ,  1966  and  L967 .  :

pet i t ioner ,  Wal ter  D.  Bower,  pet i t ioned for  a  redeterminat ion 
-

of  def ic ienc ies in  un incorporated business tax under  Ar t ic le  23 of

the Tax Law for  the years 1965,  L966 and L967.

A formal  hear ing was t re ld  at  the of f ices of  the State Tax

Commiss ion,  State Of f ice Bui ld ing,  Syracuse,  New York,  oD June 30,

L972,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was

represented by Arthur J. Golder, Esq., and the Income Tax Bureau

was represented by SauI  Heckelman,  Esq. ,  (A lexander  Weiss,  ESq. ,  o f

Counse l ) .

ISSUE

Was the taxpayer an independent sales agent subject to the

unincorporated business tax or an employee not subject to unincor-

porated business tax for  the years 1965,  L966 and 1967?

FINDINGS OF FACT 1

1.  Pet i t ioner ,  Wal ter  D.  Bower,  fa i led to  t imely  f i le  New York

State unincorporated business tax returns for the years L965' L966

and  1967 .

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

bus iness  tax  fo r  t he  yea rs  1965 ,  L966  and  L967 ,  was  i ssued  on

October  27,  L969,  against  the taxpayer  under  F i le  No.  74768047.
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3. Ttre taxpayer petit ioned for redetermination of the

de f i c i enc ies .

4.  Taxpayer  was a sa les representat ive for  severa l  wholesale

furn i ture f i rms.  In  L965,  L966 and L967,  he worked pr inc ipa l ly

for  Craf t  Associates but  a lso so ld for  a t  least  four  other  f i rms.

5. Taxpayer maintained no off ice or showroom and employed

no subord inates.

6.  None of  the f i rms wi thheld soc ia l  secur i ty  or  income tax

f rom the taxpayer  and he was paid s t r ic t ly  on a commiss ion basis .

7. Taxpayet'  s expenses were not paid by any of the f irms and

they exerc ised only  min imal  superv is ion and contro l  over  h is  sa les

activit ies in such areas as requir ing him to be at company shows

approx imate ly  three t imes per  year  for  1965,  L966 and L967,  and

handl ing compla ints  f rom reta i lers  and consumers.  Taxpayer 's  hours

of  work and schedul ing of  contracts  were normal ly  at  h is  own d iscre-

t i on .

B.  Taxpayer  f i led a Schedule "C'  on h is  Federa l  form on which

he deducted business expenses.

9. Taxpayer acted in good faith in fai l ing to f i le unincorporated

bus iness  tax  re tu rns  i n  1965 ,  L966  and  L967 .

lO. Taxpayer contended that the denial of profession status to the

occupation of salesman, pursuant to lax Law 5703, denj-es taxpayer

the equal  protect ion of  the law under  Ar t ic le  L,  sect ion l0  of  the

Constitution of the State of New York and the l4th Amendment to the

Const i tu t ion of  the Uni ted States.

CONCLUSIONS OF LAW

A. Taxpayer  was not

agent and thus subject to

B.  The penal ty  for

cancel led and remanded.

an employee but was an independent sales

the unincorporated business tax.  Tax Law 5703.

fa i lure to  f i le  in  L965,  L966 and L967 is
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C. Tkre deficiencies are redetermined and are modif ied by the

cancel la t ion of  the above penal ty .  rn  a l l  o ther  respects ,  the

de f i c i enc ies  a re  sus ta ined .

D. Pursuant to the Tax Law, interest shall  be added to the

total amount due unti l  the date of palzment.

DATED: A1bany, New York

December 28, l-973

STATE TAX COMMISSION

hrlffi. r*.
COMILISSIONER

COMMISSIONER


