
STATE. OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DANIEL BERMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) I"IAIL

Taxes under  Ar t i c le  (S !  23  o f  the
Tax Law fo r  the  Year (s )1963 th rough 1969

Sta te  o f  New York
County  o f  A lbany

,.Tanet Mack, being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 4th day of November ,  L9 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Dan ie l  Berman

GxpewNxaOdxmof) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  posEpa id

wrapper  addressed a ,s  fo l lows:  Mr .  Dan ie l  Berman
L79-49 Tudor Road

Queens, New York LL432

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  Nera  York .

That deponent further says that the said addressee is the (cXxecsXxDfut

6D pet i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the 6f*g3pggp*g$1i1113x*fof**) petitioner.

Sworn to before rne th is

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAx COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

DANIEL BERMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
Taxes under  Ar t i c le  (d$  23 o f  t he
Tax Law fo r  the  Year (s )1963 th rough L969.

Sta te  o f  New York
County of  Albany

Janet  Mack ,  being duty sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age,  and thar  on the 4th day of  Novenr lcer  ,  L9 74,  she served the wi th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  LeRoy  A .  K ramer ,

c .P .A . ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  v r i t h i n

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed a ,s  fo l lows:  LeRoy A.  Kramer ,  C.P.A.
369 Lexington Avenue
New York, New York 10019

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia . l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  StaEe o f  New York .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  \d rapper  i s  the  las t

known address of the (representa.t ive of the) pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

,

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAX COMI"IISSION

In  the  l4a t te r  o f  the  Pet i t ion
:

o f

DANIEL BERMAN
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Busihesq
Taxes  under  Ar t i c le  ($  23 o f  t he
Tax Law for the Year(s)I963 through L969

State of  Ner^r  York
Coun ty  o f  A lbany

, .Tanet  Mack,  being duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age,  and that  on the 4th day of  November ,  lg74 ,  she served the wi th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Mor r i s  M .  Ka rp ,  Esq .

( rep resenEa t i ve  o f )  t he  pe t i t i one r  i n  t he  w iEh in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrappe r  add ressed  a . s  f o l l ows :  MOr r i s  M .  Ka rp ,  Esq .

488 Madison Avenue
New York, New York lOO22

a .nd  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a . l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta res  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha .L  t he  sa id  add ressee  i s  t he  ( rep resen ta t l ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of  the ( representa. t . ive of  the)  pet . i t ioner .

Sworn to before me th is

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

M A R T O  A .  P R O C A C C T N O ,  F R E S T O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 21rt -A
STATE CAMPUS

ALBANY, N,Y.  122n

A R E A  C O O E  5 1 8

!*illllDr Albany, New York
lar*s *r ID?{

S T A T E  T A X  C o M M t S 9 t 0 t {

H E A R I N C  U N I T

E O I V A R O  R O O K

S E C R E T A R Y  T O
coMMrss r0N

ADORESS YOUR REPLY  TO

MR.  WRIGH T  457 '2655

MR.  LE ISNER 457 .2657

MR.  COBURN 457 .2896

F* F*ni*f, R€unrn
l?ft *9 ,|!h*rnr }.bsil
ftrm' ttrr foffi, ltr4ft

bmr frr* tffiol
Please take noLice of the DrcItlil
of the State Tax Commission enclosed herewith.

Please take fgrther notice that pursuant to
Section ($) ?.?t of tha Tax Law, any
proceeding in court to review an adverse deei-
sion must be commenced within I npntbf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h-ereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

Very truly yours,

/,

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

HEARING OFFICER

Representat ive

ovt

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions :

o f :

DANIEL BERMAN : DECISION

for a Redetermination of a Deficiency :
or for Refund of Unincorporated :
Business Taxes under  Ar t ic le  23 of  :
the Tax Law for the Years L963 :
through 1969.  :

Pet i t ioner ,  Danie1 Berman,  has f i led two pet i t ions for  a

redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years 1963

through L966 and for  1967 through L969.  (F i Ie  Nos.  6-66035658 and

9 -3A62L796 )  .

A formal .  hear ing was held before Nigel  G.  Wr ight ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  2  Wor ld Trade

Center ,  New York,  New York,  or r  Tuesday,  May 21,  L974,  Er t  1 : I0  P.M.

Pet i t ioner  appeared by Morr is  M.  Karp,  Esq.  and Leroy A.  Kramer,  C.P.A.

TLre Income Tax Bureau appeared by Saul Heckelman, Esq., (Solomon Sies,

Esq . ,  o f  counse l ) .

ISSUE

Did the se l l ing act iv i t ies of  pet i t ioner ,  Danie l  Berman,  dur ing

the years 1963 through L969 constitute the carrying on of an unincor-

porated business?

FINDINGS OF FACT

l. Petit ioner, Daniel Berman, f i led New York State income tax

res ident  re turns for  the years 1963 through 1969.  He d id not  f i le

unincorporated business tax returns for  sa id years.

2.  On Apr iT 26,  L97L,  the fncome Tax Bureau issued two state-

ments of audit changes against petit ioner, Daniel Berman, imposing

-I



\

2 -

unincorporated business tax upon the income received by him from

his activit ies as a salesman during the years 1963 through Lg66

and for L967 through 1969. In accordance with the aforesaid state-

ments,  i t  issued two not ices of  def ic iency in  the to ta l  sum of

$13 ,  050  .  54 .

3- During the years 1963 through 1969, petit ioner, Daniel

Berman, sold automotive parts and accessories. He represented

between ten and f i f teen f irms in the sale of these items. Ttre

products sold by him for each f irm were noncompetit ive. His

terri tory incruded the Metroporitan New york area, northern

New Jersey and Puerto Rico.

4.  Pet i t ioner ,  Danie l  Berman,  conducted h is  se l l ing act iv i t ies

from the basement of his home. TLre basement measured 10 x 15 and

was furnished with shelving to dispray various items which he

carr ied l  a  desk,  a  two-drawer f i l ing cabinet ,  a  typewr i ter ,  chai r

and some benches. Petit ioner used this basement area as a showroom

for displaying sample merchandise. In addit ion to having customers

v is i t  h is  home to see h is  merchandise,  pet i t ioner ,  Danie l  Berman,

travered to various automative outlets to secure busi-ness.

5.  Pet i t ioner ,  Danie l  Berman,  d id  not  have any regular  c ler ica l

or  secretar ia l  he lp.  He d id 90% of  the c ler ica l  work h imsel f  and,

on occasion, received help from his wife and two children, to whom

he paid compensation. At different t imes d.uring the period in

question, petit ioner did enter into an association with other sales

representatives to cover the areas which he could not cover adequately

himself. TLre manufacturers whom petit ioner represented sent him a

check. He, in turn, forwarded the other sales representatives their

respective commissions. About the middle of 1968, petit ioner entered

into an agreement with the other sales representatives that he would

retain a small percentage of their commissions to eover the costs of

the clerical help involved in keeping the records straight.



3 -

6.  pet i t ioner ,  Danie l  Berman,  was paid on a commiss ion basis

by the f irms whom he represented, They did not withhold Federal

or state income or social security tax from the compensation paid

to him. They did not reimburse him for any of his expenses in

connect ion wi th  h is  sa les act iv i t ies,  which he deducted on

Schedule "C" of  h is  Federa l  re turns.  Pet i t ioner  was not  subject

to any control as to the manner or means of effecting sales or as

to the amount of t ime wtrich he devoted to sel l ing. Petit ioner concedes

that he is self-employed and is not an employee.

CONCLUSIONS OF LAW

A. That  Lhe se l l ing act iv i t ies of  pet i t ioner ,  Danie l  Berman,

during the years l-963 through L969, constituted the carrying on

of an unincorporated business, and the income derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and in tent  o f  sect ion 703 of  the Tax Law.  This  resul t  is

in  fact  mandated by pet i t ioner 's  concession that  he is  not  an employee

but  is  se l f -employed.  The language of  Tax Law sect ion 703 ( f )  does

not  create an except ion.  The fact  that  pet i t ioner 's  pr inc ipa ls  have

no legal r ight to control the detai ls of his work bring him within

the scope of the taxr dnf language in Button v. STC, 22 AD2d 987 to

the contrary  not  wi thstanding Fr ishman v. -  STC, 30 AD2d 1071.

B. That the r:et i t ions of Daniel Berman are denied and the

not ices of  def ic iency issued Apr i l  26,  I97L are susta ined.

DATED: Albanyr New York STATE TAX COMMISSTON

l r -  ' - { - -  \1'L 
\L\ \,Lt\^-, )L LLt ''-"'----''

COMMISSIONER

COMMISSIONER

November 4, 1974


