
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

ROBERT BERKOFF

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le (s )  23 of  the

Tax Law fo r  the  Year (s )  L966 and 1967;

State of New York
County of Albany

JANET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is an empLoyee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age,  and rha t  on  the  25 thday  o f  October  ,  1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon ROBERT BERKOFF

(representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed inB,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

\,rrapper addressed as fol lows: Mr. Robert  Berkoff
2000 Linwood Avenue

Fort Lee, New JerseY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  in  a

(post of f ice or off ic iaL depository) under the excl-usive ca.re and custody of

the United States Post Off ice Department rdi thin the State of New York.

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  a .nd  tha . t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

2 5rh

before me this

of October

t o

d r y

AD-1 .30  ( r / 74 )

, L9'7 4.



STATE OF NEW YORK
STATE TAX COMMISSION

In  Ehe Matter the  Pe t i t i on

ROBERT BERKOFF

For a Redeterrn inat ion of  a.  Def ic iency or

a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  L966 and 1967 '

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Depa.rtmenL of Taxat ion and Finance, over 18 years of

age,  and tha t  on  Che 25 th  day  o f  October  ,  1974,  she served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon HERBERT KRAMER,  C.P.A.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id
Herber t  Kramer ,  C.P.A.

wrapper  addressed as  fo l lows: Clarence Rainess & co.
570 Seventh Avenue
New York, Nernr York 10018

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l -  depos l to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPper  i s  the  las t

known address of the (representatLve of the) pet i t ioner.

th is

tober

o f

o f

o

a.

:
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STATE OF NEW YORK
DEPARTMENT OF TA)(,ATION AND FINANCE

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N,Y, 12227

A R E A  C O O E  5 I 8

L. mbct tatrffi

HEARING OFFICER

Representa t ive

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E D I Y A R D  R O O K

S E C R E T A R Y  T O
c o M M t S S t O N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 2 6 5 s

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2A96

Please take notice of the DEIBIC
of the State Tax Commission enclosed herewith.

3::i::"t3}" 
ry5frrer notice that pursuant to

of the Tax Law, any
proceeding in court to review an advers.e deci-
sion must be commenced wichin { Dntnt
f rom the date of  th is  not ice.

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed t ;  the unders igned.
Ttrese wil l  be referred to the proper party for
rep1y.

Df,lFr

lF. nsbat mrtoft
IOOO tlLmod lvrnur
Ftrt lctr nil dtcary

Drrr tE. t*totfr

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Albanv, New York
&toEi t5r L974

Very t ru ly  yours,

{' ,1 r",/&: ,,c,'

AD-1 .1 -2  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion :

o f

ROBERT BERKOFF :  DECISION

for  a  Redeterminat ion of  a  Def ic iency or  i
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law for z
the Years 1966 and 1967 -

Pet i t ioner ,  Rober t  Berkof f  ,  has f i led a pet :L t ion tor  a

redeterminat ion of  a  def ic iencv or  for  re fund of  un incorporated

business taxes under  Ar t ic le  23 of  the Tax Law for  the years

L966 and L967.  (F i le  No.  74538Le4) .  A formal  hear ing was held

before L.  Rober t  Le isner ,  Hear ing Of f icer ,  a t  thr :  o f f ice of  the

State Tax Commiss ion,  B0 Centre Street ,  New York, ,  New York,

on  December  10 ,  1973r  E r t  3 :00  P .M.

ISSUE

I .  Dur ing the years L966 and 1967 was pet i t ioner ,  Rober t

Berkof f ,  ent i t led to  an exempt ion f rom the unincorporated business

tax as an employee?

II. I f  peti t ioner, Robert Berkoff ,  was not r:xempt from the

unincorporated business Lax for  L966 and 1967 was he ent i t led to

an a l locat ion of  income for  sa id years?

FINDINGS OF FACT

1.  Pet i t ioner ,  Rober t  Berko f f  ,  and h is  w i f r :  f i l ed  New York

State income tax resident returns for the years .L966 and 1967, They

d id  no t  f i l e  un incorpora ted  bus iness  tax  re tu rns  fo r  sa id  vears .



2 -

2.  On AugusL 29,  1958,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Rober t  Berkof f ,  and

his wife imposing unincorporated business income upon the income

received by h im as a t ravel ing sa lesman dur ing the year  L966.

petit ioner, Robert Berkoffr traid the tax and later claimed a refund'

of  the same.  On May 25,  I97O, the Income Tax Bureau issued a

not ice formal ly  d isa l lowing h is  re fund c la im.  on JuIy  27,  !97O,

the Income Tax Bureau issued a Not ice of  Def ic iency against  pet i t ioner

imposing unincorporated business tax upon the income received by

him as a t ravel ing sa lesman dur ing the year  1967.  I t  a lso asser ted

a penal ty  against  h im for  fa i lure to  f i le  an unincorporated business

tax return for  sa id year .

3.  Pet i t ioner ,  Rober t  Berkof f ,  was a t ravel ing sa lesman dur ing

the years 7966 and 1967.  He represented severa l  f i rms,  who

manufactured women's sportswear. During L966 he sold merchandise

for  Bay Club,  whose main of f ice was in  Los Angelesr  dnd for

Jo Mat thews,  Inc. ,  Gordon Peters Co.  and Pant .smaker ,  Inc. ,  a l l  o f

whom had their main off ice in New York City. During 1967 he

represented the same firms, excluding Bay Club. His actual terr i tory

was the New England States:  Connect icut ,  Rhode Is land,  Massachuset ts ,

New Hampshire, Vermont and Maine.

4.  Pet i t ioner ,  Rober t  Berkof f ,  had no wr i t ten agreement  wi th

any of the companies whom he represented. Under his oral arrangement

he was paid on a commiss ion basis  for  whatever  orders he sent  in .

He was instructed to cal l  on certain accounts and was restr icted to

the above mentioned terri torv. He was not al lowed to sel l  the same

or s imi lar  l ines of  merchandise wi th in  or  wi thout  h is  ter r i tory .
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He d id not  mainta in an inventory or  employ any ass is tants .  A11 h is

orders had to be approved by the companies r d.nd he was required to

attend sales meetings -

5.  Dur ing the years 1966 and 1967,  pet i t ioner ,  Rober t  Berkof f ,

spent  45 to  47 weeks of  each year  t ravel ing in  h is  ter r i tory .

He spent weekends, from Friday night unti l  Monday morning at his

home in  Freepor t ,  New York.  Dur ing 1967,  he mainta ined an of f ice

in Boston,  Massachuset ts  at  38 Chauncey Street .  He paid a month ly

rent  o f  $70.00 per  month.  This  and a l l  o ther  t ravel ing expenses

he deducted on Schedule 'rct '  of his Federal Income Tax return. At

th is  of f ice,  pet i t ioner  had desks,  o ther  furn i ture,  racks to  hang

sample merchandise and a telephone, All  his contracts and appoint-

ments and 95% of  h is  te lephone cal1s were done in  the of f ice.

Pet i t ioner  had ca l l ing cards and stat ionery on which h is  name,  h is

Boston off ice and the names of the companies whom he represented

were pr in ted.  Pet i t ioner  mainta ined th is  of f ice for  par t  o f  the

year L966. However, he could noL remember for vrhat part of the year

he had the of f ice and of fered no substant ia l  ev idence.

6.  Dur ing L966 and 1967,  pet i t ioner ,  Rober t  Berkof f ,  came in to

New York about a dozen t imes each year to view the new l ines, He

did pract ica l ly  no se l l ing in  New York,

CONCLUSTONS OF LAW

A, That  the income received by pet i t ioner ,  Rober t  Berkof f ,

from the f irms he represented during the years 1966 and 1967

const i tu ted income f rom his  regular  bus iness of  se l l ing women's

sportswear and not income as an employee exempt from the imposit ion

of  the unincorporated business tax under  sect ion 703 (b)  o f  the

Tax Law.
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B.  That  pet i t ioner ,  Rober t  gerkof f  ,  mainta ined a regiu lar

place of business outside of New York State during L967 and is

ent i t led to  an a l locat ion of  h is  income for  sa id year ,  S ince

near ly  a l l  o f  h is  bus iness act iv i t ies were conducted outs ide of

New York State for said year al l  of his business income for that

year  is  a l locab1e to outs ide New York State.

C.  That  pet i t ioner ,  Rober t  Berkof f ,  fa i led to  prove that  he

mainta ined an of f ice outs ide of  New York State dur ing 1966 and,

therefore,  is  not  ent i t led to  an a l locat ion for  sa id year '

D, That the petit ion of Robert Berkoff is granted to the

extent of determining that there is no deficiency against him in

unincorporated business tax for the year L967. The denial of the

refund c la im for  the year  L966 is  susta ined.

DATED: A1bany, New York
O c t o b e r  2 5 ,  L 9 7 4

STATE TAX COMMISSION

6*

--/il
PRESIDENT

COMMISSIONER


