
STATE OF NEW YORK
STATE TAX COM}IISSION

In the llatrer of the Petltlon

of

LEIGH J. BAIR

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(s) ZZ of the
Tax taw for the (Vear(s) 1963 , Lg64,
&  1965 .

State of New York
County of Albany

Martha Funaro

AFFI DAVIT OF I.IAIIIIIG
OF NOTICE OT DECISTON
BY (CERTTPTED) l,{alt

, belng duly sworn, deposes and says that

she ig an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 13th day of February , L9 74, she served the within

Notice of Decision (or Determination) by (certtfied) mail upon Leigh .f. Bair,

(representatlve of) the petitloner in the wlthiu

proceeding, by encloaing a true copy thereof in a securely sealed postpaid

wrdPPer addressed as follows: Mr. Leigh J' Bair
Oxford, Maryland 2L654

and by deposlting same errclosed in a postpald properly addressed wrapper ln a

(post office or official delnsltory) under the exclusive care and cuetody of

the ttnited States Post Office Department withln the State of New York.

Ttrat deponent frrrther says that the said addressee ie the (representative

of) petltLoner herein and that the address set forth on said htraPPer ls the laat

known address of the (repreeentatl^ve of the) petltl'oner.

Sworn to

,. ,I3th day

before me this

t " ,  Iof Februagy



STATE OF Nf,W YORK
STATE TAX COMNISSION

In the l,fatter of the Petition
:

of

LEIGH J. BAIR
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesq
Taxes under Article(s') ZS of the
Tax Law for the (vear(s) 1963 , L964, t

. c .  1 g 6 q

, being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 13th day of February , LclL , she served the within

Notice of l)'ecision (or Deter:rninatton) by (certified) mall upon William Slivka,

E g q . (representatlve of) the Petitloner in the wlthitt

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addresseal as follows: william Slivka, Esg.
Sherman, Feigen & SIivka
292 Madison Avenue

and by deposltlng sane errcrosea iS?wpHg#raS?gp&$"dd*gg"1i rrrapper ln a

(post office or officiaL depository) under the exclugLve care and cuatody of

the tlnited States Post Office Department withln the State of ilew York.

firat deponent firrther saya that the said addressee ie the (representatlve

of) pettti.oner herein and that the addrees set forth on said wraPPer is the lact

known address of the (repreeentatl.ve of the) petltioner.

AFFIDAVIT OT MAITING
OF NOTICE OF DECISION
BY (CERTTPTED) HArL

State of New York
County of Albany

Martha Funaro

Sworn

I3rh
\

to before ne thls

day of 6b



STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOtvt 2l4A

STATE CATPUS
AI.BANY. N. Y. 12226

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

s tATE TAX COMMtSStQl l

xEA inc  ux t t

EDUARO ROOK

SECn€TAnY rO
coMMtS3 to l l

ADDRESS YOUR NEPLY TO

STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o

[eXX4{D<IE)<XX!X)|X}N - PRES roENT

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DATED:

tlr. Ifllgh nt. Srls
ftrfoad' tfirylrnd !t6SC

Dllr !S, Beifr

Albany, New York
F&nrry 13, 1974

please take notice of the DIEISIOI
of the State Tax Commission enclosed herewith

Pl-ease take f ' I lFher notice that pursuant to
Sect ion(s)  ' -?  

of  the Tax Law,  any

:ffiT3:tnol""li;::":3 ;ilii; "n41$&nffE deei-
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep1y.

Very truly yours,

Enc .

cc :  Pe t i t i one r '
Law Bureau

r%,-a z tu7-/U-
mf,ol S. nrlght
HEARING OFFICER

s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

LEIGH J.  BAIR

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
t he  Yea rs  1963 ,  1964  and  1965 .

DECTSTON

f , e igh , f .  Ba i r  f i l ed  a  pe t i t i on  under  sec t i on  689  o f  t he

Tax Law for  the redeterminat ion of  a  Def ic iencv issued under

da te  o f  Ma rch  27 ,  1967 ,  i n  t he  amoun t  o f  $2 ,729 .O7  f o r  pe rsona l

i ncome taxes  ,  $2 ,449 .96  fo r  un inco rpo ra ted  bus iness  taxes  w i th

i n te res t  o f  $529 .54  f o r  a  t o ta l  o f  $5 ,7O8 .57  unde r  A r t i c l es  22

and  23  o f  t he  Tax  Law fo r  t he  yea rs  1963 ,  1954  and  1965 .

A  h e a r i n g  w a s  h e l d  o n  J u n e  L 2 ,  1 9 7 2 ,  d t  t h e  o f f i c e s  o f

the  Sta te  Tax  Commiss ion ,  B0 Cent re  S t ree t ,  New York  C i ty ,  be fore

Nige l  c .  Wr igh t ,  Hear ing  o f f i cer .  The pe t i t ioner  was represented

by  Wi t l iam S l ivka ,  Ese.  The Income Tax  Bureau was represented

by  Franc is  X .  Boy lan ,  Esq.  The record  o f  sa id  hear ing  has  been

du ly  examined and cons idered.

ISSUES

The issues in  th is  case are (a)  whether  the sa lary  received

by Mr.  Bai r  f rom a corporat ion should be considered par t  o f

the income of  h is  un incorporated business and (b)  whether  such

salary i f  not  par t  o f  the unincorporated business is  a l locable

by the number of  days worked in  and out  o f  the s tate on the
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basis of  the records presented by the taxpayer.

FTNDINGS OF FACT

1.  Mr.  Bai r  was a res ident  o f  New York Ci ty  dur ing January,

1963 but  s ince then has been a nonres ident  o f  New York and a

res iden t  o f  Marv land .

2 .  Le igh  J .  Ba i r ,  t he  pe t i t i one r  he re in ,  i s  a  so l i c i t i ng

agent  for  the Nat ional  L i fe  Insurance Company of  Montpel ier ,

Vermont .  The commiss ions earned bv Mr.  Bai r  were for  ord inarv

l i f e  i nsu rance  po l i c i es ,  endowment  po l i c i es  p r imar i l y  f o r  es ta te

planning purposes,  key-man insurance for  corporat ions and stock

re t i remen t  i nsu rance .  He  ma in ta ins  an  o f f i ce  a t  292  Mad ison

Avenue,  New York Ci tv .  He f i led returns for  un incorporated

business tax for  such business showing a l l  such business as

New York income. His personal income tax returns also showed

al l  th is  income as taxable to  New york.

3.  fn  1958,  ME. Bai r  formed a corporat ion,  the Leigh J .

Bai r  Corporat ion a lso of  292 Madison Avenue,  New york Ci ty .

This  was formed pr imar i ly  to  seI I  group t i fe  insurance.  One

of  i ts  employees,  Edward J .  Gr i f f in ,  had become a 50% share-

ho lde r  be fo re  1963 ,  t he  f i r s t  yea r  i n  i ssue  he re .  A f te r  1965 ,

he became the so le owner  of  the company.  Mr.  Gr i f f in  was pr imar i ly

a manager  and Mr.  Bai r  was pr imar i ly  a  sa lesman.  The corporat ion

sold group l i fe  insurance,  group s ickness and acc ident  insurance,

group major  medica l  insurance and group acc identa l  death and

dismemberment  insurance.  None of  th is  was p laced wi th  Nat ional
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L i fe  Insurance Company s ince that  company wrote no qroup business.

They d id most  of  the i r  bus iness for  pr ivate t rade associat ions

ma in l y  i n  Wash ing ton ,  D .C .

4.  Mr.  Bai r  received a sa larv  f rom the Bai r  Corporat ion

f rom which soc ia l  secur i tv  and income taxes were wi thheld.

Mr.  Bai r  a l located th is  sa larv  on h is  New York tax returns.

His  t ravel  expenses were re imbursed ent i re ly  by the corporat ion.

Mr.  Bai r  repor ted th is  sa lary  on h is  personal  income tax returns

and al located it  between New York and non-New York sources by

the number of days worked in and out of New York.

5. The rent of  the premises at 292 Madison Avenue was

a l loca ted  be tween the  corpora t ion  and Mr .  Ba i r  persona l ly .

6.  Mr.  Bai r  presented worksheets showing h is  v is i ts  to

ou t -o f - s ta te  c l i en ts  i n  t he  yea rs  i n  ques t i on .  These  subs tan -

t i a ted  the  a l l oca t i on  ra t i os  shown  on  h i s  re tu rns .

CONCLUSIONS OF LAW

The salary  income is  not  par t  o f  the unincorporated business.

The a l locat ion of  sa larv  on the personal  income tax returns is

correct .  The def ic iencv is  incorrect  and is  cancel led in  i ts

en t i r e t v .

DATED: Albany, New York
F e b r u a r y  1 3 ,  L 9 7 4

L.
COMMISSIONER F

COMMISSIONER


