
STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Petition
:

of

BERNARD BADLER
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesq
Taxes under'Articte(s) ZS of the
Tax law for the (Vear(s) 19G5. :

, being duly sworne deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 31st day of January , Lq 74, she served the within

Notice of Decision (or Determinatlon) by (certified) mall upon BERNARD BADLER

(representatlve of) the petitloner in the wlthirr

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr.  Bernard  Bad1er
845 Je f fe rson St ree t
Woodmere, New York 11598

and by deposlting same enclosed in a postpald properly addressed mrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

Tfrat deponent further says that the said addressee ie the (representative

of) petttioner herein and that the address set forth on said lrrapper is the lact

known address of the (representatlve of the) petl.tioner.

Sworn to before nre this

AFFIDAVIT OF I'{AIIING
OF IIOTICE OT I'ECISION
BY (CERTTFTED) I{AIL

State of New York
County of A1bany

MARTHA FUNARO

7r". ^-n-t,day of



STATE OF NEtt, YORK
STATE TAX COMNISSION

In the l,latter of the Petltlon
:

of

BERNARD BADLER
:

For a Redetermination of a D,eflciency or
a Refund of Unincorporated l l t rs iness:
Taxes under Article(s) zl of the
Tax law for the (Year(s) 1965. :

State of New York
Gounty of Albany

IVIARTHA FUNARo , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Financet over 18 years of

agel and that on the 31st day of January , L974 , she served the wlthin

Notice of Decision (or Determinatlon) by (certlfied) mall upon SIDNEY FIELD, C.P.A.

(representative of) the petitloner in the wlthin

proceedingr by encloelng a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: S idney  F ie l d ,  C .P .A .
1384  Beach  S t ree t
At lant ic  Beach,  New York

and by deposlting sme enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Poet Offlce Departnent withln the State of ilew York.

Ttrat deponent firrther says that the sald addressee ia the (representative

of) petltloner hereln and that the addrees set forth on said rrraPPer is the last

known address of the (repreeentative of the) petltl'oner.

AFFIDAVIT OF iiAItIilC
OF NOTICE OF DECISION
BY (CERTTFTED) lrarl

Sworn to before rne this



. SrATE OF NEW YORK ... .

DEPARTMENT OF TAXATTON AND FTNANCE
BUILDING 9, ROOlvt 2l1A

StA t t  lA r  coMMtsS toN

XEARITC  U I IT

E O T A R D  R O O K

SECIETARY TO
c oMra t3t  toN

AODiaSS YOUi iEPLY tO

STATE TAX COI\4|VTISSION STATE CTTrug

kr&Rxa**l{eqeg"*P,8.,., 
^*^f; 

l;.t;,l"tt
A .  B R U C E  M A N L E Y  4 5 7 . 2 6 5 5 , 6 , 7

M I L T O N  K O E R N E R

DATp, Albany, New york

dlanuarfi 31, L974

!,[r. Eernard Badlor
845 ,feff,eraon $treet
Woodmere, Nsw Yorl< ll5g8

Dear !lr. Badlerr

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  

.  TZZ of  th ;  Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 mOnthefrom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Enc .

cc :  Pe t i t i one r , s
Law Bureau

EARING OFFTCER

RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

BERNARD BADLER

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
for  the Year  L965.

DECISION

Pet i t ioner ,  Bernard Badler ,  has f i led a pet i t ion for  redetermina_

tion of deficiency or for refund of unincorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  L965 .  (n i re  No .  46011053) ,

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,

a t  the of f ices of  Lhe State Tax Commiss ion,  B0 Centre Street ,  New york,

New York,  or l  Ju ly  19,  L973r  d, t  2245 p.M.  pet i t ioner  appeared by

Sidney Feld,  c .P.A.  The rncome Tax Bureau appeared by SauI  Heckelman,

Esq .  (F ranc i s  X .  Boy lan ,  Esq .  ,  o f  Counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  Be rna rd  Bad le r ' s  ac t i v i L ies  as  a

furn ish ings sa lesman dur ing the year  1965 const i tu te the

on of  an unincorporated business?

I I .  Did pet i t ioner ,  Bernard Badler ,  have reasonable

fa i l ing to  f i le  a  New york s tate unincorporated business

for  the year  1965?

home

carrying

cause for

tax return

FINDINGS OF FACT

I ,  Pet i t ioner ,  Bernard  Bad ler ,  d r id  h is  w i fe  f i led  a  New york

Sta te  income tax  res ident  re tu rn  fo r  the  year  f965.  .  He d id  no t
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f i le  a  New York State unincorporated business tax return for  sa id

yea r .

2.  On August  25,  1969,  the Income Tax Bureau issued a SLate-

ment of Ar:rdit Changes against petit ioner, Bernard Badler, imposing

unincorporated business tax in the sum of $157.94 upon the income

received by h im f rom his  act iv i t ies as a sa lesman dur ing the year

L965,  I t  a lso imposed a penal ty  in  the sum of  $39.49 for  fa i lure

Lo f i le a New York State unincorporated business tax return for

sa id year .  In  accordance wi th  the aforesaid Statement  of  Audi t

Changes ,  i t  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $229 .28 .

3.  Dur ing the year  L965,  pet i t ioner ,  Bernard Badler ,  was a

home furn ish ings sa lesman.  He represented four  unaf f i l ia ted f i rms

in the sate of  sa id i tems.  The products  so ld by h im for  each f i rm

were noncompetit ive. He spent approximately three months in

rotat ion se l l ing for  each f i rm.  Approx imate ly  f i f ty  percent  o f  h is

customers were common customers for al l  l ines. He did not have any

employees.

4.  Dur ing the year  1965,  the f i rms for  wtrom pet i t ioner ,

Bernard Badler, sold merchandise did not withhold Federal or New

york State income taxes or social security tax for the commissions

paid to  h im.  They d id not  cover  h im for  workmen's  compensat ion,

unemployment ,  d isabi l i ty  or  heal th  insurance.  They d id not  a l low

him a paid vacat ion.  They d id not  exerc ise any substant ia l  super-

v is ion or  contro l  over  h is  sa les act iv i t ies or  techniques or  over

the t ime he devoted to sales, except to l imit the terri tory in

which he could se l l ,
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5.  Pet i t ioner ,  Bernard Badler ,  was advised by h is  accountant

that he was not resuired to f i le a New York State unincorporated

business tax return for  the year  L965.

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Bernard Badler ,

f rom the f i rms that  he represented dur ing the year  1965 const i tu ted

income f rom his  regular  bus iness of  se l l ing home furn ish ings and

not compensation as an employee exempt from the imposit ion of the

unincorporated business tax in accordance with the meaning and intent

of  sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Be rna rd  Bad1er ,

dur ing the year  1965 const i tu ted the carry ing on of  an unincorporated

business and h is  income der ived theref rom was subject  to  the unin-

corporated business tax in accordance with the meaning and intent

of  sect ion 703 of  the Tax Law.

C.  That  pet i t ioner ,  Bernard Badler ,  had reasonable cause

for  fa i l ing to  f i le  a  New York State unincorporated business tax

return for  the year  1965,  drd therefore,  the penal ty  assessed

pursuant  to  sect ions 685 (a)  and 722 of  the Tax Law is  waived.

D.  That  the pet i t ion of  Bernard Badler  is  granted to  the

extent  o f  cancel l ing the penal ty  imposed pursuant  to  sect ions

685 (a)  and 722 of  the Tax Law for  the year  1965 in  the sum of

$39.49;  that  the Income Tax Bureau is  hereby d i rected to



accordingly modify the

L969 ;  and ,  t ha t  excep t

other  respects  denied.

DATED: Albany, New York
January 31,  L974

4 -

No t i ce  o f  De f i c i ency  i ssued  Augus t  25 ,

as so granted,  the pet i t ion is  in  a l l

STATE TAX COMMISSION

\ \r. -,Vfi*. 16rr* - r.*
COMMISSIONER

COMMISSION


