
STATE OF IIEIJ YORK
STATE TAX CO}OIISSIO}I

In thc ldatter of the Petltion
:

of

EART S. WINTER, JR. 
:

:
For a Redctermlnation of a l),eflclency or
a Reftrnd of Unincorporated Business I
laxee under Artiele(s) 23 of the
Tax Iaw for  the (Year(s)  1960,  Ig6L,  y962,

1953  &  re64

State of Nenr York
County of Albany

Martha Funaro , belng duly ewornl depoaes and eayr that

she ls an employee of the Departnent of Taxation and Fl.nancer over 18 years of

agel and that on the 5th day of March , Lg 73, she cervcd thc withh

Notice of Decislon (or Determl.natton) by (ccrtlfted) nail upon Earl S. Winter, Jr.

(regrreeentatlve of) the petltloner ln the rlthtn

proceedLngl by encloelng a true copy thcreof in a eecurely aealed poatpatd

wraPPer addressed as follorsr 
f36t":."Hltff;uor.
@gertsvi l le, New York

and by depoettlng eme enclosed Ln a postpaLd properly addreascd rrappcr ln a

(post offl.ce or offlclal deposttory) under the exclusl.ve eare and cuetody of

the llnlted States Post Offlce Departncnt withln the State of tlcr York.

Ttrat ileponent firrther srys that the sald addressee ie the (repreaeutatlve

of) petitl.oner hereln and that the addregs s€t forth on aal.d rrapp€r ls the lart

knorn address of the (repreeentatlvc of the) petltloner.

Snorn to before ne thls

5th day of March , 1973

ATFIDAYIT OT }|AILIXG
oF IotrcE or DEcrSIox
BY (CERUFTDD) HAIL



STATE OF NEt{ YORI(
STATE TAX CO}OIISSION

In thc ldatter of the PetltLon
:

of

EARL S. WINTER, JR. :

I
For a Redcternlnation of a Deflciency or
a Refrrnd of Unincorporated Businessr
Taxes under Arttcle(s) ZS of thc
Tax Iaw for  the (Year(s)  1960,U1961,11962,

State of lfew York
County of Albany

ATFIDAVIT OF HAILINC
0F roflcE or DEcISIotf
BY (CERITFTED) r{Arr,

Martha Funaro , belng duly eworne depoaes and eeya that

she ls an ernployee of the llepartment of Taxation and Financcl over 18 years of

agel and that on the Sth day of March t L973, she aervcd the wlthln

lfotlce of llecielon (or Deterrinatlon) by (ccrtlfied) naLl upon PeLer P. Poth

(reBrresentatlve of) the petltloner ln thc wlthln

proceedlngl by eneloelng a true copy thereof Ln a eeeurely aealed lnetpaid

'rapper addreseed as forlorsr 
i::;: fi;ri?ll, Mirchelr & co.
1515 Liberty Bank Building
Buffalo, New York L42O2

and by depoeltlng eme errcloeed ln a postpald pnoperly addresscd rrapper ln a

(post offlce or offlclal. deposttory) under the exclusl.ve care and euetody of

the tlnlted Stateg Poct Offlce Departncnt withln the $tate of lfa lork.

fitat deponent firrther slys that the satd addreasee ia the (repreeeutatlve

of) petltl.oner hereln and that the addresg eet forth on aal.d rrapper le the Lart

known addrese of the (relneeentatl,vc of thc) pctltloner.

Srorn to before na thls

5th day of March , 1973.
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STATE TAX COfvlMlSSlON

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOI,i 2l4A

FINANCE
STATE CAMPUS

ALBANY, N. Y. l2Z7
AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 5 , 7

*trdt Albany, New York

llrre$ 5r tt?3

Irrl" 8. l[ntrr, Jr"
300 I. furrn ford
tggrrtrvl,ll.rr, fr lortr

Smr It. l?l,ntcr r

Please take notice of the DICIgIil
the State Tax Commission enclosed herewith.

Please take fufther notice that pursuant totlGtl0tl 722 OC
the Tax Law any proceeding in court to review an adverse decision

STAtt tAX COraMtSttor{

l{EAitilc unT

EDUARO ROOK

SECtEtAiY TO
colr{Irt3t,oi

A00it!3 YOUi itPLY TO

of

must be commenced within
the date of this notice.

{ Itntht after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

Y'k^^lfu
L, fobatt Irlrnrr
HEARING OFFICER

Petit ion er's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EARL S. WINTER, JR.

For a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  yea rs  1950 ,  196 I ,  L962 ,  1963  and
1964 -

DEClSION

Ear l  S.  Winter ,  Jr .  pet i t ioned for  a  redeterminat ion of  a

def ic iency of  un incorporated business taxes under  Ar t ic le  23 of

the Tax Law for the years 1960 through L964.

A formal hearing was held at the State Tax Commission off ices

in the State Of f ice Bui ld ing,  Niagara Square,  Buf fa lo ,  New York on

Sep tember  18 ,  1970 ,  be fo re  L .  Rober t  Le i sne r ,  Hear ing  O f f i ce r .

The taxpayer ,  who was present ,  was represented by Peter  P.

Poth,  C.P.A.  and the Income Tax Bureau was represented by Edward H.

Bes t ,  Ese .  (  A lexander  We iss ,  Esq .  o f  Counse l  ) .

FINDINGS OF FACT

1.  Not ices of  Def ic iencv for  the taxable years 1960 and 1951,

were  i ssued  on  Ju l y  12 ,  1965  under  F i l e  No .  1 -3571701  and  fo r  t he  yea rs

L962 ,  1963  and  1964  on  Sep tember  26 ,  L966 ,  under  F i l e  No .  26003276 .

2.  Pet i t ioner  t imelv  f i led pet i t ions for  redeterminat ion of  the

de f i c i enc ies .

3. The Income Tax Bureau contended that the petit ioner operated

an unincorporated business.  The pet i t ioner  contended that  he was

merely an outside salesman, drr employee.

4.  Pet i t ioner !s  expenses were paid by Temple Stuar t  Co.  when

petit ioner was summoned to the factory or when he attended sales

meet ings.  Sales meet ings were held once or  twice a year .
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The company trained its sales reprgsentatives. The Temple Stuart

Furn i ture l ine was pet i t ioner 's  dominant  source of  income,  a l though

petit ioner general ly represented two noncompeting, subordinate

furn i ture l ines wi th  the consent  of  Temple Stuar t .

5 .  There were no paid vacat ions.  There was group insurance

for  pet i t ioner .  For  tax wi thhold ing purposes,  the pet i t ioner  was

treated by his employers as self-employed and the petit ioner him-

sel f  repor ted h is  earn ings as a se l f -employed person.

6.  The pet i t ioner  worked out  o f  h is  home,  and had a desk,

f i l ing cabinet  and a smal l  amount  of  miscel laneous of f ice equip-

ment  in  one bedroom. The net i t ioner  f i led a bus iness Schedule r rCr '

wi th  h is  Federa l  income tax return,  deduct ing var ious business

expenses.

7.  For  the years in  issue,  Temple Stuar t  Co.  was the source

o f  abou t  60% o f  pe t i t i one r ' s  i ncome.  In  1963 ,  f o r  examp le ,  t he

pet i t ioner  received the fo l lowinq income:

$39 ,000 .00
20 ,000 .00

4 ,  000 .00
$53 ,000 .00

B.  Temple Stuar t  des ignated the ter r i tory  in  which pet i t ioner

was to  se l l  and requi red pract ica l ly  h is  fu l l  t ime representat ion.

Temp1e Stuar t  would cancel  pet i t ioner 's  representat ion i f  he repre-

sented another company which it  disapproved. Temple Stuart Co.

discharged a man who took on another l ine without asking about i t .

The Temple Stuart samples were always required to be taken out f irst.

The Silver Craft Furniture l ine, a noncompeting l ine was taken on

at  the request  o f  Temple Stuar t .

9. Petit ioner received the names of f irms vrl:r ich he was to

contact  on speci f ic  mat ters  and compla ints .  Each year  he was sent

a new l is t  o f  the accounts that  were to  be ca l led on.  The l is t  was

regular ly updated during the year and accounts were dropped and new

accounts  were  added by  Temple  Stuar t .  Pe t i t ioner ,  depend ing  on  the

Temple Stuart
Coloney House
Other
Tota l



posi t ion

accounts,

accoun ts .
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of Temple Stuart was somelimes.

but at other t imes he was not

permitted to seek new

allowed to sel l  new

CONCLUSIONS OF LAW

A. The manner and method in which the petit ioner conducted

his  sa les act iv i t ies ind icate that  the pet i t ioner  was se l f -employed

and subject  to  Unincorporated Business Tax.  Mat ter  o f  Fr ishman

v New York State Tax Commiss ion,  33 A.D.  2d i -O7L,  Hardy v  Murphy,

29  A .D .  2d  1038 .

B.  The def ic ienc ies in  Unincorporated Business Taxes as

determined by the Income Tax Bureau for  the years 1950,  L96L,

L962 ,  L963  and  1964  a re  sus ta ined .

C. Pursuant to the Tax Law interest on the tax shall  be

add.ed to the total amount due unti l  the date of payment-

DATED: Albany, New York STATE TAX COMMISSION

March 5,  L973

COMMISSIONER

,/
,//, /t/ i"'----'--'n-.- V'a /'t*--r-**

t-t[",, \Co-..^,g
COMMISSIONER


