
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t re r  o f  t he  Pe t i t i on

o f

IAROLD G. WILLIAIVIS' JR.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business

Taxes under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  1965,  L966 & 1967

Sta te  o f  New York
County of  Albany

Martha Funaro ,  being duly sworn, deposes and says that

employee of the Depa.rtment,  of  Taxat ion and Finance, over L8 years of

that on tlre 4th daY of Apr i l  ,  L974,  she served the  w i th in

Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma iL  upon Haro Id  G '  Wi1 l iams,
.  J r .

(represenEative of)  the pet i t ioner in Ehe within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo lLows:  Mr .  Haro ld  G.  w i l l i ams,  J r . .

Griswold Road
Rye, New York 10580

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial"  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on said r4traPper is the last

known address of the (representat ive of the) Pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

she is an

age, and

Not ice  o f

Sworn
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before me this
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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the Mat ter  of  the Pet i t ion

o f

HAROLD G. WILLIAVIS, JR.

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:

Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  1965,  L966 & 1967

Sta te  o f  New York
County of AlbanY

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and rhar on rhe 4th day of Apri l  ,  !9 74 slne served the within

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Ph i l ip  Ge l le r ,  C 'P 'A '

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securety sealed Postpaid

wrapper  addressed as  foL lows:  Ph i l ip  Ge l1er ,  C '  P 'A '
295 Madison Avenue
New York, New York 10017

and by deposit ing same enctosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a,nd that the address set forth on said wraPper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AFFIDAVIT OF }4AILING
OF NOTICE OF DECISION
BY (CERTTFTED) MArt

d a y Apr:-1

AD-  1 .  30  ( r / 7  4 )



STATE OF NEW YORK
STATE TAX COMMTS3tOX

ltE^trxc uxtT

EOtAnO ROOK

3EClErAtY r0
c0MMlt3lor{

AOOiES3 YOUR iEPLY TO

DEPARTMENTOF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. lzul

A R E A  C O O E  5 I  8

4 5 7 - 2 6 5 5 , 6 , 7

FINANCE
STATE TAX COMMISSION

Mar io  A .  P rocacc ino
x0Fnx0<x.>G:lxD${!( P R Es I DEN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

elt€d t Albany, New york

Agrrll 4, 1974

l&. Frspld O. lftlttsr, JF.
Orlmold b*O
tfe, thl folh 10580

Darr t(r, Stlltrnr r

Please take notice of the DDCISIOI
the State Tax Commission enclosed herewith.

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

pursuant to $S€tr,OA 722 Ol
court to review an adverse decision

4 trloath: after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

I'rr/ l.
' /
't.,' 

t// i  . ) i

Elgcl
HEARING

,, '"j'--/'

, /
O. trtght
OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-L.|2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

of

IAROLD G. WILLTAMS, JR. DECISION

for  a  Redeterminat ion of  a  Def ic iencv or  :
for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic les 22 and 23 of  the Tax Law for  :
t he  Years  1965 ,  L966  and  L967 .

Haro ld .  G .  W i l l i ams  ,  J r . ,  f i l ed  a  pe t i t i on  fo r  t he  rede te r -

m ina t i on  o f  a  de f i c i ency  i ssued  under  da te  o f  JuLv  27 ,  L97O,  i n

the  amoun t  o f  $2 ,583 .25 ,  p lus  i n te res t  o f  $4L6 .64  and  a  pena l t y

unde r  sec t i on  685 (a )  o f  t he  Tax  Law  o f  $555 .37 ,  f o r  a  t o ta l  o f

$3 ,555 .26 ,  f o r  bo th  pe rsona l  i ncome and  un inco rpo ra ted  bus iness  taxes

under  Ar t ic les 22 and 23 of  the Tax Law for  the vears 1965,  1966

and 1967.  (The pr inc ip le  amount  of  the income tax def ic iency,

$36L .74 ,  has  been  pa id  and  i s  no  l onger  i n  d i spu te ) .

A  hea r ing  was  he ld  on  oc tobe r  31 ,  L972 ,  be fo re  N ige l  G .

Wr igh t ,  Hear ing  O f f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

B0  Cen t re  S t ree t ,  New York  C i t y .  Ph i l i p  Ge lbe r ,  C .P .A .  rep re -

sen ted  pe t i t i one r .  Sau l  Hecke lman ,  Esq . ,  appear ing  by  A lbe r t  Ross i ,

Esq. ,  represented the Income Tax Bureau.  The record of  sa id hear ing

has been c iu lv  examined and considered.

ISSUs

The issue in  th is  case is  whether  or  not  pet i t ioner  is

conduct ing an unincorporated business.
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FINDINGS OF FACT

I .  Pe t i t i one r ,  Ha ro ld  c .  W i l l i ams ,  J r . ,  d i d  no t  f i l e

return for  un incorporated business taxes for  the years in

gues t i on .

2 .  P e t i t i o n e r  r e c e i v e d  i n c o m e  f r o m  t h e  V i q o  S t e a m s h i p

C o r p o r a t i o n  o f  7 6  B e a v e r  S t r e e t ,  N e w  Y o r k  C i t y .  T h i s  w a s  i n

the  fo rm o f  wases  on  wh ich  income taxes  were  w iLhhe ld .  Pet i -

t i o n e r  w a s  t h e  s o l e  s t o c k h o l d e r  a n d  p r i n c i p a l  o f f i c e r  o f  s i x

o t h e r  c o r p o r a t i o n s  l o c a t e d  a t  t h e  s a m e  a d d r e s s .  T h e s e  c o r p o r a -

t i o n s  r e i m b u r s e d  V i g o  f o r  p e t i t i o n e r ' s  s e r v i c e s  w h e n  p e t i t i o n e r

worked fo r  them.  The bus iness  o f  the  corpora t ion  was to  sh ip

o c e a n  f r e i g h t  i n  - i n t e r n a t i o n a l  t r a d e .  I t  d i d  n o t ,  h o w e v e r ,  o w n

any sh ips  and i t  d id  no t  have any  goods o f  i t s  own wh ich  had to

b e  s h i p p e d .  T h e  d e f i c i e n c y  h e r e i n  d o e s  n o t  i n c l u d e  t h i s  s a l a r y

income.

3 .  Pe t i t i one r  rece i ved  i ncome f rom a  bus iness  desc r ibed

as  " f re igh t  t ranspor ta t i on " .  I h i s  was  ca r r i ed  on  a t  t he  76  Beaver

S t ree t  o f f i ces  o f  t he  V igo  Corpo ra t i . on .  He  had  expenses  a t t r i b -

utable to  such income of  about  10% thereof .  The net  income of

such income he declared as business income on h is  ind iv idual  tax

re tu rns .  Th i s  amoun ted  t o  $ I7 ,863 .75  i n  1965 ,  $17 ,342 .36  i n

1966  and  $26 ,558 .62  i n  1967 .  Pe t i t i one r ' s  ac t i v i t i e s  i n  t h i s

business were to  locate both cargfos and sh ips on behal f  o f  V igo

and  the  s i x  re la ted  co rpo ra t i ons .  He  d id  no  work  fo r  anv  o the r

business.  This  income came to r :e t i t ioner  in  the form of  checks
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drawn by Vigo Steamship Corporation or one of i ts related corpora-

t ions.  TVpica l ly ,  V igo would pay the owner of  a  sh ip a renta l  pr ice

less a 5% "d iscount" .  The amount  of  th is  "d iscount"  would be paid

to two part ies: 3 I/2% to a "broker" who had found the ship and

I L/2% to petit ioner. The petit ioner himself has characterLzed,

these pal rments as "commiss ions"  and h is  capaci ty  as an 'hgent" .

4. Petit ioner did not appear or testi fy at the hearing and

was not  avai lab le for  cross-examinat ion.

5.  Pet i t ioner 's  fa ther  was in  the same or  s imi lar  bus i -ness

before h im and such business was held subject  to  unincorporated

bus iness  tax .

CONCLUSIONS OF LAW

Pet i t ioner  c lear ly  reqards h imsel f  Erse and is  in  fact r  dn

independent contractor with regard to the income he received from

"f re ight  t ranspor tat ion" .  TLre fact  that  he owns the corporat ions

who pay the commiss ions is  o f  no consequence.  (See Schi r rmeis ter 's

Estate v .  State Tax Commiss ion,  7  N.Y.  2d 708.)  Whether  these amounts

are character ized.  as "commiss ions"  or  "d iscounts"  is  o f  no consequence.

Tt re penal ty  here in is  c lear ly  just i f ied.

The deficiency is found to be correct and is due together with

such further interest as may be due under section 684 of the Tax Law.

DATED: Albany, New York

A p r i l  4 ,  L 9 7 4

STATE TAX COMMISSION
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