
STATE OF NEW YORK
STATE TAX COM},IISSION

In the l" lat ter of  the Pet i t ion
:

o f
:

THE ESTATE OF BERNARD WAGnISTEIN
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23  o f  the
Tax Law fo r  the  Year (s )  1966 & L967 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  being duty sworn, deposes and says tha' t

she is an employee of the DepartmenL of Taxat ion and Finance' over 18 years of

age, and that on the 4th daY of Apr i l  ,  L974,  she served the wi th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l-  upon Estate of

Bernard Wagenstein (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\^rrapper addressed as fo11o\ts:  Estate of Bernard Wagenstein
52 North Strathmore Street
ValIeY Stream, New York t l5BI

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under Ehe excl-usive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said a.ddressee is the (representa' t ive

of) pet i t ioner herein and tha.t  the address set forth on sa. id wrapPer is the last

known address of Lhe (representat ive of the) pet iEioner.

to  before me this

d a y  o f r i l

'-/ ':. - -'

Sworn

l4')

AD-1 .30  (L /74 )

Ln 4 .



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the lv lat ter  of  the Pet i t ion

o f

THE ESTATE OF BERNARD WAGENSTEIi{

:
For a Redeterminat lon of a Def ic iency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23  o f  the
Tax Law for the Year(s) L966 & L967 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County  o f  A lbany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of TaxaEion and Financer over 18 years of

age, and rhar on rhe 4th day of Apri l  ,  L974, she served the withln

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Matthew D' Lippman'
C :  P .  A .

( r e p r e s e n E a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true coPy thereof in a securel-y sealed postpaid

wrapper  addressed as  fo l - lows:  Mat thew D.  L ippman,  C.P.A-
Maser, Krasnow & LiPPman
18 East 48th Street
New York, New York 10017

and by deposit ing same enclosed in a posipaid properLy addressed wrapper in a

(post of f ice or off ic ial-  depository) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat lve

of) pet i t ioner herein and that the address set forth on said $'rapper is the last

known address of the (representat lve of the) Pet i t ioner.

Sworn to before me this

1|tn 
dav or 

, ,lPtil-,,_,--:*Ln4'' I ,l ,,,1, . ,r;7F 
-

'  i . ? ' ( a - . /  /  y ' . t  . . ' / a / "  : - ' t -  '

''''t!': 
' 

/

A D - 1 . 3 0  ( L / 7 4 )
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STATE TAX CCIVIMISSION
M a r i o  A .  P r o c a c c i n o
X6dftXIf X)<ttXDiliXK)€ n es r o er r

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9, ROO[,{ 2I4A
STATE CAMPUS

ALBANY, N. Y. lzul
AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

etod; Albany, New York

uigts tgf
enclosed herewith.

STATI TAt CoMMt53tOr{
a

i lf^iltc uNlT

EDWARO ROOK

SECiETARV TO
coMMrs3tor l

A00iE33 YOUi iEPLY TO

Aptll {, 1974

lrtrtr o! Sornar{ ilagenrtcln
53 lbrtb Stratjbrur. 8tro.t
Yellenr 8trcs, Iar f,ork 11581

gstlffir

Please take notice of the
the State Tax Commission

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

pursuant to t{fetl,(D 722 Ot
court to review an adverse decision

4 tlootbr after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other mattet relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper patty for reply.

Very truly yours,

t t  l  tJ  / , ' ' -
i .  '  -  

" / "  

\ ' - t  - .  
( ' \ '  ' : l  t  i '

f!.gal C" l{rtgbt
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

AD-I.L2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

THE ESTATE OF BERNARD "^TAGENSTETN

f o r  a  R e d e t e r m i n a t i o n  c f  a  D e f i c i e n c y
or  fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law Eor
t h e  Y e a r s  1 9 5 5  a n d  L 9 6 7 .

D E C I S I O N

T h e  E s t a t e  o f  B e r n a r d  W a q e n s t e i n  f i l e d  a  o e t i t i o n  r - r n d e r

s e c t i o n s  7 2 2  a n d  5 8 9  o f  t h e  T a x  L a w  f o r  a  r e d e t e r m i n a t i o n  o f

a  d e f i c i e n c y  i s s u e d  M a y  2 6 ,  1 9 6 9 ,  i n  t h e  a m o u n t  o f  $ L , O I 9 , 2 6

p l u s  i n t e r e s t  o f  $ 9 I . 4 3  a n d  a  p e n a l t y  f o r  f a i l u r e  t o  f i l e  r e t u r n s

o f  $ 2 5 4 . 8 2  f o r  a  t o t a l  o f  $ 1 , 3 6 5 . 5 1  i n  u n i n c o r p o r a t e d  b u s i n e s s

t a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r  t h e  y e a r s  1 9 5 5  a n d  1 9 6 7 .

A  h e a r i n g  w a s  d u l y  h e l d  o n  M a y  2 ,  L 9 7 3 ,  d t  t h e  o f f i c e s  o f

t h e  S t a t e  T a x  C o m m i s s i o n ,  8 0  C e n t r e  S t r e e t ,  N e w  y o r k  C i t y ,

b e f o r e  N i g e l  c .  W r i g h t ,  H e a r i n g  O f f i c e r .  T h e  p e t i t i o n e r  w a s

r e p r e s e n t e d  b y  M a t t h e w  D .  L i p p m a n ,  C . P . A . ,  o f  M a s e r ,  K r a s n o w

and L ippman.  The Income Tax  Bureau was represented  by

S a u I  H e c k e l m a n ,  E s q . ,  a p p e a r i n g  b y  S o l o m o n  S i e s ,  E s q .  T h e

r e c o r d  o f  s a i d  h e a r i n q  h a s  b e e n  d u l v  e x a m i n e d  a n d  c o n s i d e r e d .

I S S U E

The  i ssue  i n  th i s  case  i s  whe the r  pe t i t i one r ,  a  sa les

rep resen ta t i ve ,  i s  an  i ndependen t  con t rac to r  and  sub jec t  t o

un inco rpo raLed  bus iness  tax .

FINDINGS OF FACT

1 .  Pe t i t i one r  a t  one  t ime  was  a  re ta i l  f u rn i t u re  sa lesman



2 -

and la ter  a  furn i ture s tore manager .  Around L964 he began to

sel l  for  manufacturers and souqht  manufacturers which could

be acceptable to  h im.  When he found Benchmade in  L966,  he

concen t ra ted  on  tha t  accoun t  and  d id  des ign  and  p roduc t i on

work  fo r  t hem as  we I I  as  se l l i nq .  Pe t i t i one r  d ied  i n  1968 .

Since then the company has gone bankrupt .

2 .  I n  L966  and  1967 ,  Mr .  Wagens te i n ' s  sa les  we re  p r ima r i l y

for  two furn i ture companies,  Benchmade of  Montreal ,  Canada,

f rom wh ich  he  ea rned  abou t  914 ,000 .00  a  yea r  and  S ie l i ng  o f

Pennsy l van ia  f rom wh ich  he  ea rned  abou t  913 ,000 .00 .  He  had

smal ler  amounts of  income f rom three other  f i rms.

3 .  Mr .  Wagens te in ' s  t e r r i t o ry  was  the  New York  me t ropo l i t an

area.  A l l  o f  Lhe companies he reDresented were outs ide of  New

York and he had to t ravel  f requent ly  Lo shows at  the i r  factor ies.

4 .  Mr .  Wagens te in  repo r ted  no  w i thho ld ing  o f  t axes  o r

soc ia l  secu r i t y  on  h i s  own  tax  re tu rns .  He  d id  pay  se l f -emp loymen t

tax and in  I9 'o7 took a se l f -employment  ret i rement  deduct ion com-

pu ted  w i th  re fe rence  to  h i s  ne t  p ro f i t  shown  on  h i s  Schedu le  "C" .

5 .  A l t h o u g h  p e t i t i o n e r  f i l e d  a  t a x  r e t u r n  f o r  u n i n c o r -

pora ted  bus iness  t -ax  fo r  1965 he  d id  no t  do  so  in  1 -966 and L967

s ince  he  apparent ly  thought  tha t  h is  assoc ia t ion  w i th  Benchmade

would  exempt  h im f rom tax .

CONCLUSIONS OF LAW

Pet i  t  i one r

den t  con t rac to r

be  cance l l ed .

i s  sub jec t  Lo  Lax  as

and not  an employee.

h e  i s  c l e a r l y  a n

T h e  p e n a l t y  w i l l

indepen-

however
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The def ic iency wi thout  the penar ty  is  found to be correct

and  i s  due  toge the r  w i th  such  i n te res t  as  mav  be  due  under

sec t i on  684  o f  t he  Tax  Law.

D A T E D : STATE TAX COMMISSIONAlbany, New York

A p r i l  4 ,  L 9 7 4

: l

,,11, /i , )
(  / : , , ' , r , ' , ' 1 ,  /  / - ' - < [  I ( . (  i r .
coMMrssroNER /

COMMISSIONER

COMMISSIONER


