
. STATE OF NEW YORK
STATE TAX COMHISSION

In the l'fafrer of the Petition
:

of

IRVING ULMAN

:
For a Redetermination of a l),eflciency or
a Refund of Unincorporated Business:
Taxes under Articte(s) ZZ of the
Tax Law for the (vear(s) 1965 & 1966 :

State of New York
County of Albany

Martha f'unaro , being duly sworne deposes and says that

she is an employee of the Departnent of Taxation and Financel over 18 years of

agel and that on the 20th day of July , 1973 e she served the within

Notice of Decision (or Determinatton) by (certified) mall upon Irving Ulman

(representatLve of) the petitioner in the withirr

proceedln$r by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Irving Ulman
301 East  75Xh Street
New York, New York

and by deposlting same enclosed in a postpaid properly addressed rvrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Departrnent withln the State of l{ew York.

That deponent firrther says that the said addressee is the (representative

of) petttl.oner herein and that the address set forth on said r+rapper is the last

known address of the (representatlve of the) petltLoner,

AFFIDAVIT OP MAIIINC
OF NOTICE OF DECISTON
BY (CERTTFTED) HAIr

Sworn

2Oth

to before rne thls

day of JuIy ,  L973.



STATE OF NEtr' YORK
STATE TAX COM}IISSION

In the Matter of the Petition

of

IRVTNG UIflAN
AFFIDAVIT OF MAITING
OF }TOTICE OT DECISION
BY (CERTTFTED) l{arl

For a Redetennination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Articte(s) 23 of the
Tax law for the (Year(s) 1965 & Lg66 :

State of New York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an amployee of the Department of Taxation and Financel ov€t 18 years of

agel and that on the 20th day of July , 1973 , she served the wlthin

Notl.ce of Decision (or Deterrnination) by (certlfied) mail upon Alvin Ulman, C.P.A.

(representatlve of) the petitioner in the wlthin

proeeeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Alvin Ulman, C.P.A.
L45 East 52nd Street
New York, New York

and by deposltlng same enclosed in a postpald properly addressed r'rrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Department withln the State of l{ew York.

That deponent firrther says that the said addressee is the (representative

of) petttLoner herein and that the addrees set forth on said wrapper is the last

known address of the (representatLve of the) petltf.oner.

Sworn to before me this

20th day of July , L973.



STATE TAX COIfi\4ISSION

N O R M A N  F .  G A L L M A N , I }  P R E S I D € N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FTNANCE
BUILDING 9, ROOTI 2I4A

STATE CATPUS
ALBAlrlY. tl. V. t2226

AREA COOE 51 8
4 5 7 - 2 6 5 5 , 6 . 7

t?AYt tAr coMytsgtot l

HEAiDto uLtT

E D W A R O  R O O K

sECR€TAIY TO
couM tg3 to i l

 DOiE9S YOUi iEPLY tO

hted t Albany, New york

iluly 2O, t"97t

Irvtng Ufsut
3Ol latt 75tlr
Icr !ork, ilGr

Enc .

cc :  Pe t i t i one r '
Law Bureau

Strect
Yoflr

hlr tr. Olnrnl

Please take notice of the Drctgtf i
of the State Tax Commission enclosed herewith.

Please take f_Urther notice that pursuant to
sect ion(s)  72r  of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within { Ibntlrr
from the date of this notice

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
reply .

Very truly yours,

?4,q/// L,r/-'
trlgrcl O" ilrlght
HEARING OFFTCER

Representative



STATE

STATE

OF NEW YORK

TAX COMMISSION

In  the l4at ter  o f  the Pet i t ion

o f

IRVING ULMAN

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the  Years  1965  and  L966 .

DECTSTON

I rv ing Ulman f i led a pet i t ion for  the redeterminat ion of

a def ic iency issued under  date of  May 26,  L969,  in  the amount

o f  $952 .74  w i th  i n te res t  o f  $ I57 .44  and  a  pena l t y  under  sec t i on

685 (a )  o f  $238 . f 9  f o r  a  t o ta l  o f  $L ,348 .37  i n  un inco rpo ra ted

business taxes under  Ar t ic le  23 of  the Tax Law for  the years

L965  and  1966-

A  h e a r i n g  w a s  d u l y  h e l d  o n  O c t o b e r  1 8 ,  1 9 7 2 ,  b e f o r e  N i g e l  G -

Wr igh t ,  Hear ing  Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,

B0 Cent re  S t ree t ,  New York  C i ty .

A1v in  U lman ,  C .P .A .  rep resen ted  the  pe t i t i one r .  Sau l  Hecke lman ,

Esq.  appear ing by Francis  X.  Boylan,  Esg.  represented the Income

Tax Bureau.  The record of  sa id hear ing has been duly  examined

and  cons ide red .

ISSUE

The issue in  th is  case is  whether  pet i t ioner ,  a  sa lesman,

is  an independent  contractor  and subject  to  unincorporated business

tax .

FINDfNGS OF FACT

t .  Pet i t ioner  is  a  sa les representat ive in  the c lo th ing



i ndus t r y .

f i rms .

-2

He represented Sidney Solomon,  Inc.  and cer ta in  other

2.  S idney Solomon,  Inc.  o f  L75 Fi f th  Avenue,  New York

Ci ty ,  was the exc lus ive sa les representat ive of  Barry  Worster

Mil ls of York, England. Both companies were owned by Sidney

Solomon,  Inc.  who spent  most  of  h is  t ime in  England.  Pet i t ioner

ea rned  $7 ,896 .58  f rom S idney  So lomon ,  I nc .  and  Bar ry  Wors te r

I ' t i l ls  together  in  1965 (on1y $600.00 of  th is  was f rom Barry

Worster  Mi l ls )  and ; l -3 ,4A8.62 f rom Sidney Solomon,  Inc.  in  L966

(none  f rom Bar ry  Wors te r  M i l l s ) .

3 .  Pet i t ioner  represented Sidney Solomonr Inc.  nat ionwide

except  for  the West  Coast .  He so l ic i ted orders f rom c loth ing

manufacturers and d is t r ibutors.  He made f requent  t r ips.

Sidney Solomon,  fnc.  d id  not  re imburse h im for  the t ravel  expenses

dur ing the years in  quest ion.  When not  on a t r ip  pet i t ioner

would be in  charge of  S idney Solomon,  fnc. 's  New York Ci ty

of f ice where Sidney Solomon,  Inc.  employed one secretary.

4 .  Pe t i t i one r ' s  o the r  p r i nc ipa l s  were  abou t  40  c lo th ing

manufacturers for  whom he would se l I  surp lus goods to  other

manu fac tu re rs  and  to  d i s t r i bu to rs .  Pe t i t i one r  cons ide rs  h imse l f

a  specia l is t  in  h is  knowledge of  th is  market .  He was paid a

st ra ight  commiss ion on which there was no wi thhold ing.  He

rece ived  $23 ,584 . I4  f rom these  p r i nc ipa l s  i n  1965  and  9J -2 ,426 .9L

in  L966 .

Pe t i t i one / s  expenses  we re  $6 ,219 .13  i n  1965  and  gB ,97O.0O5 .

i n  1966 .

6 .

40  yea rs .

Pet i t ioner  has been in  the c lo th inq industrv  for  about

Pe t i t i one r  was  w i th  S idney  So lomon ,  I nc .  f rom 1965



He

o f

3 -

through 1958 when he qui t  because of  S idney Solomon,  Inc. 's

re fusa l  t o  pay  t rave l  expenses .  rn  1971  he  re jo ined  S idney

Solomon,  Inc.  wtro agreed to pay par t ia l  t ravel  expenses and who

also wi thheld taxes f rom his  compensat ion.

7 .  Pe t i t i one r  d id  no t  f i l e  re tu rns  fo r  t he  yea rs  i n  ques t i on .

had f i led in  some prev ious years but  had stopped on advice

an  accoun tan t .

CONCLUSTONS OF I,AW

fhe pet i t ioner  has not  carr ied the burden of  proof  that  he

is  exempt  f rom tax.  I t  is  so c lear  that  pet i t ioner  is  not  an

employee wi th  respect  to  the pr inc ipa ls  for  whom he so ld surp lus

goods;  the penal ty  for  fa i lure to  f i le  a  return cannot  be waived.

The def ic iency inc lud ing the penal ty  is  found to be correct

and is  due together  wi th  addi t ional  in terest  as computed under

sect ion 684 of  the Tax Law.

DATED: Albany, New York

JuIy 2O, L973

I S S I O NSTATE TAX

COMMISSIONER

COMMISSIONER


