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SUBJECT:

STATE TAX COMMISSION

uinaonnNoum

MR. ROOK

GORDON SILVER v. STATE TAX COMMTSSION
ARTICLE 78 PROCEEDING

Please refer  to  Mr.  Heckelman's  memorandum of
Augus t  22 ,  L973 ,  and  my  memorandum o f  Augus t  29 ,  L973 .

There is general agfreement between Mr. Coburn,
Mr.  Heckelman and Asst .  At torney Genera l  McHale that
the above case is control led by Kahn & Jacobs which
was af f i rmed by the Cour t  o f  Appeals  af ter  th is  dec is ion
was rendered. .

The taxpayer  i s  c lear ly  a  h igh ly  qua l i f ied  eng ineer
in  a  f ie ld  fo r  wh ich  no  l i cense is  requ i red .  Kahn & Jacobs
es tab l i shes  the  ru le  tha t  the  lack  o f  a  l i cense does  no t
c o n t r o l .

Since my memorand,um of  August  29,  L973,  Sol ic i ter
Genera l  Toch has agreed.  that  the mat ter  should be d isposed
of  by enter ing in to a s t ipu lat ion consent ing to  grant ing
the re l ie f  sought  in  the pet i t ion wi thout  costs .  The
case  has  been  ad . j ou rned  to  oc tobe r  L2 ,  L973 .

I f  you agree,  k ind ly  ind icate your  approval  on th is
memorandum and I  wi l l  execute the consent  on behal f  o f
the Tax Commiss ion.

ember 11,  1973Sept

EtsWARD R.OOK
SECRETARY TO THE STATE TAX COMMISSION
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STATE OF NEti' YORK
STATE TAX CO}I}IISSION

In thc ldatter of the Petltion
:

of
a

GORDON SILVER

!
For a Redctemlnation of a D,eficLency or
a Refund of Unincorporated BusinesF
laxee under Artlcle(s) zZ of the
Tax Iaw for the (Year(s!963,L964 and 3

1965

State of Ner York
County of Albany

MARTHA FUNARO r belng duly eworn, depoaes and eaye that

she is an emPloyee of the lhpartnent of Taxatlon and Flnance; oyct 18 years of

age; and that on the LALT day of February t L9 731 she cervcd thc rlthia

lfotlce of Decielon (or Determinatton) by (ccrtlfted) nalJ. upon GORDON SILVER

(reBreeentatLve of) the petltloner ln the rlthtn

proceedingr by erreloeLng a true eopy thereof in a seeurely sealed portpald

AFFIDAVIT OP HAIIITG
OF TOTICE OF DECISIOII
BY (CERTTFTED) HtIr,

wrapper addrcssed as follows: Gordon Silver
t6 Shotgun Lane
Levittown, New York LI756

and by depoeltlng sme enclosed Ln a postpald properly addresscd rrapper ln a

(post offl.ce or offtclal. depsitory) under the exclusl.ve care and euetody of

the llnlted States Post Offlce Depar{neat withln the State of lfcr York.

Ttrat deponent firrther says that the sald addteasee ie the (reprcaentatl.ve

of) petttloner herel.n and that the address eet forth on aal.d rrappcr fu the lart

knorn address of the (representatl.vc of the) petltloner.

Srorn to

l4thday

before ne thls

of February t L973.
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take notice of the
the State Tax Commission

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2l4A

STATE CAMPUS
ALBANY. N. Y. 12?27

A R E A  C O O E  5 I A

4 5 7 - 2 6 5 5 , 6 , 7

9 tAT l  TAX COMMtSSto f l

HEARI I IC UNIT

E O T A R O  R O O K

3ECREIAiY TO

coMMtS3to i l

AOOiE3S YOUi  NEPLY TO

DA'fSO 3 Albany, New York

Februery L4, 19?3

Go*lon SlLver
15 Shougun l&ile
I^ev'Lttoatn' Neb, :fork IL756

Dear l{tr. Sii.verl

DECISIOB
enclosed herewith.

of

Please take further notice that pursuant to SgCtiOn 722 Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 mOnthS after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referted

to the proper party for reply.

Verylruly yours,

6
HEARING OFFICER

cc Petit ioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

GORDON SILVER

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1953 ,  1964  and  1965 .

-/-'

DECISION

Pet i t ioner ,  Gordon Si lver ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years 1963,  1964 and

L965 .  (F i l e  No .  34767219)  -  A  fo rma l  hea r ing  l t as  he ld  be fo re

Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commiss ion,  B0 Centre Street ,  New York,  New York,  o [  May 22,  L972,

at  I :45 P.M.  Pet i t ioner  appeared pro se.  TLre Income Tax Bureau

appeared  by  Sau l  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Ese . ,  o f  Counse l ) .

ISSUE

Did pet i t ioner ,  Gordon Si lver 's  act iv i t ies as an aeronaut ica l

engineer  and consul tant  dur ing the years 1963,  1964 and 1965 const i tu te

the pract ice of  a  profess ion?

FINDINGS OF FACT

I .  Pet i t ioner ,  Gordon Si lver ,  and h is  wi fe  f i led New York State

income tax res ident  re turns for  the years 1963,  L964 and L965.  He

did not  f i le  New York State unincorporated business tax returns for

sa id  yea rs .

2. On February 1-9, 1968, the Income Tax Bureau issued a State-

ment of Audit CLranges against petit ioner, Gordon Silver, imposing

unincorporated business tax in  Lhe sum of  $T,265.7! ,  upon the income

received by h im f rom his  act iv i t ies as an aeronaut ica l  engineer  and
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consul tant  dur ing the years L963,  L964 and rg55 and accord ingly

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  91 ,496 .06 .

3.  Pet i t ioner ,  Gordon Si lver ,  received a degree in  arch i t

f rom the Univers i ty  o f  Pennsylvania.  Between L943 and I951,  he

employed as an aeronauticar engineer by Fairchi ld corporation

Republ ic  Av iat ion corporat ion.  rn  1951,  he became an engineer i

consulLant  in  the a i rcraf t  f ie td  specia l iz i .nq in  a i rcraf t  s t ru

engineer ing,  des ign,  and analys is .  He has wr i t ten technica l  a

fo r  j ou rna l s  i n  h i s  f i e ld .

4-  In  1953,  pet i t ioner ,  Gordon Si lver ,  was designated by

Civ i l  Aeronaut ics Admin is t rat ion as an a i r  safety  representat iv

authorized to act as a structural desigtnated engineering repre

Tl r is  cer t i f icate was renewed annual ly  by the Civ i I  Aeronaut ics

Administration and its successor agency, Ttre Federal Aviation

Adminis t rat ion.  As a s t ructura l  engineer ing representat ive he

" . . .  may approve,  wi th in  the l imi ts  of  h is  appointmen
structura l  engineer ing drawing l is ts ,  data re la t ing
st rength,  f lu t ter  prevent ion measures,  mater ia ls  and
processes used in  s t ructura l  appl icat ion and other
re lated s t ructura l  appl icat ion and other  re la ted
s t ruc tura l  cons idera t ions ,  p rov ided these i tems have
been determined to comply with pert inent FAR. Such
authori ty is appl icable to both new and modif ied
mode ls  except  tha t  bas ic  load ana lys is  and overa l l
test programs for new models may not be approved by
Designated H:gineering Representat ives. "

rtment of Transport Federal Aviation Administration

Cer t i f i ca t i on  Handbook  8LLO.4 ,  sec .  I 9a (a ) .

5.  Pet i t ioner ,  Gordon Si lver ,  has been reta ined as an ae u-

ra l

i c l es

ta t i ve .

tems,

,  I n c .  ,

other

t ical engineer and consultant by Fairchitd Space and Defence Sy

Aero Trades,  Inc. ,  Cut t ler -Hamner,  Inc. ,  S inger-Genera l  Prec is i

Amer ican Machine and Foundry,  Inc. ,  Universal  Oi l  Products ,  and

large corporat ions in  t t re  av iat ion f ie1d.
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6.  Pet i t ioner ,  Gordon Si lver ,  dur ing the years 1963,  : - .964

and 1965,  was not  l icensed as a profess ional  engineer  by the St

of New York in aecordance with the provisions of Art icle L45 of

the Education Law.

7. Thre services performed by petit ioner, Gordon Silver, d

the iears 1963,  1964 and 1965 in  connect ion wi th  s t ructura l  des

and analys is  re la ted to  a i rcraf t  modi f icat ions requi red the app

tion of engineering principles and data and was concerned with

involved the safeguarding of l i fe, health and property.

B.  More than BO% of  pet i t ioner ,  Gordon Si lver 's  bus iness

dur ing the years 1953,  1964 and 1965 was der ived f rom personal

rendered.  Capi ta l  was not  a  mater ia l  income producing factor .

CONCLUSIONS OF LAW

A. That  the business act iv i t ies of  pet i t ioner ,  Gordon Si l

dur ing the years 1963,  1964 and L965 const i tu ted the pract ice

professional engineering in accordance with the meaning and in

of  former sect ion 72OL(4)  of  the Educat ion Lavr .

B. TLrat since petit ioner, Gordon Silver, during the year

ring

gn

ica-

ncome

rvrces

L964 and L965 was not  l icensed as a pract ic ing profess ional

pursuant  to  former sect ion 7206 of  the Educat ion Law,  h is  bus i ss

act iv i t ies d id  not  const i tu te the pract ice of  a  profess ion

from the imposit ion of t tre unincorporated business tax in acco

with the meaning and intent of section 703 (c) of the Tax Law.

C.  That  the aforesaid bus iness act iv i t ies of  pet i t ioner ,

Si lver ,  dur ing the years 1963,  1964 and 1965 const i tu ted the c

on of an unincorporated business and his income derived theref

subject to the unincorporated. business tax in accordance with

meaning and intent of section 703 of the Tax Law.

1963 ,

ineer

Gordon

rying

was



D. That the petit ion of

of  Def ic iency issued February

DATED: Albany, New York
Februarv L4,  L973

4 -

Gordon Si lver is denied and the

L 9 ,  1 9 6 8 ,  i s  s u s t a i n e d .

sftice

STATE TAX COMMISSI

COMMISSIO

/-'i
. 1

COMMISSIONER


