
STArE OF llEht YoRK
STATE TAX CO}OIISSIOII

In thc Matter of the Petltion
:

of

NATHAN SCHViIEFEL aNd HELEN SCIIWEFEL

!
For a Redctemlnation of a Deflciency or
a Refund of unincorporated Business:
faxes under Arttele(s) ZZ of the
Tax Iaw for  the (Year(s)  L962,L963,L96A,

1965  and  1965

State of Neur York
County of Albany

MARTHA FUNARO r being duly ewornl depoaes and aayr that

she ls an enployee of the lhpartnent of Taxatlon and Flnancer oyer 18 years of

agee and that on the 16th day of January ,19'731 she tervcd the rlthh

lfotice of Ilecislon (or Determinatton) by (ccrtlfied) nall upon NATHAN AND

HELEN SCIIWEFEL (reBrreeentatlve of) the petltloner ln the wlthln

proceedingl by encloeing a true copy thereof in a seeurely aealed portpaid

wrapper addreeged as follous: Nathan and Helen Schwefel
47 ArLington Avenue
Rockvil le Centre, New York

and by depoettlng eame errclosed in a postpald properly addreeged rrapper ln a

(post offlce or offlclal dep,osltory) under the exelusl.ve care and clretody of

the llnited States Post Offlce Departncnt withln the $tate of llcr York.

That deponent frrrther says that the gald addressee ie the (repreeeutatl.ve

of) petltloner hereln and that the addrees eet forth on aal.d rrapper lc the Laet

knom addrese of the (repareeentatl.ve of the) petltlo,ner.

Srora to before ne thls

AFFIDAVIf OF I{AII,ITG
OF TCITICE OT DECISIOX
BY (CERTTTIED) l{ArL

l6thday of January , L973.
\J/

--J r-,1 ,/ i
a  X  LLU-a  /  / / /  / -  * - -  )
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STA1E OF IIEW YORK
STATE TAX COII}IISSION

In thc l'latter of the Petltion
:

of
:

NATHAN SCIIWEFEL and HELEN SCHWEFEL
:

For a Redctenlnation of a Deflciency or
a Refund of Unincorporated Businessr
Taxee under Artlcle(s) zg of the
Tax Iaw for  the (Vear(s)  L962,1963,L96+,

1965 and 1966

State of New York
County of Albany

MARTHA FUNARO r being duly ewornr depoaes and raye that

she is an €nployee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 16th day of January , L973, she aervcd tbc wlthln

ilotLce of llecialon (or Deteminatton) by (certtfied) nail upon MICHAEL S.

SCIIWEFEL (reBrresentatLve of) the petlttoner Ln the wlthln

proceedingr by etcloelng a true copy thcreof in a seeurely sealed poctpald

Michael S. Schwefel
10 Eastwood Road
West  Har t ford,  Connect icut

and by depoeltlng eane enclosed in a postpald properly addreescd rrapp€r ln a

(post offlce or offtcial deposltory) under the exclusl.ve care and euatody of

the llnlted States Post Offlce Departncnt withln the State of llcr York.

firat deponent firrther Baye that the sald addressee is the (reproeeutatlve

of) petitloner herel.n and that the addrees eet forth on sal.d rrapper ls the laat

known address of the (repreeentatl,ve of thc) petltloner.

AFFIDAVII OF }iAILINC
OF TOTICE OF DECISIOTI
BY (CERTTFTED) lrart

wrapper addreesed as follows:

before ne thls

of January
)

' / . / l

, / : , ,  r - . ' - .  47a" - / . y '

Sworn to

16t11day



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOT42I4A

STATE CAilPUS
ALBAl,lY. N. Y. t2tl6

AREA C@E 518

4 5 7 - 2 6 5 5 , 6 . 7

nATF$t A1bany, New York
{Ianwnry l$n lSTt

DEPARTMENT
g t ^ t t  T A r  C O M M t s 9 t g N

x:r l rxc ur f t

ED IARO ROOK

IECR€TARY TO
coMur9$o l

ADDiE93 YOUi iEPLY TO

Itath*n rru* S+1qn "t,lhwefel
4? *rli,nqtoR I; "i,ni:d
Itn;'q:1qu"t.1lc fartt,Krtr Nstt brk

Peilr Ns. rnd $trfi., .f *T,luqf<rt r

Please take notice of the F' Cif i I f f i
of the State Tax Commission enclosed herewith.

Please take furLher notice that pursuant to
Sect ion(s)  l i r l  o f  th ;  Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 nEOnthg
from the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred. to the proper party for
reply .

,4 {*

Enc. OFFTCER

Pet i t ioner '  s
Law Bureau

Representative

s ,
'/

//
7 " ?



STATE OF NEViI YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

NATHAN SCHWEFEL and HELEN SCIIWETEL

for  Redeterminat ion of  Def ic iency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  L962 ,  1963 ,  L964 ,  L965
and  L966 .

DECISION

Pet i t ioners,  Nathan Schwefe l  and Helen Schwefe l ,  have f i led

pet i t ions for  redeterminat ion of  def ic iency or  for  re fund of

unincorporated business tax under Art icle 23 of the Tax Law for

t he  yea rs  L962 ,  L963 ,  1964 ,  L955  and  L966 .  (F i l e  No . ' s  26036960

and  66047O7O) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0  Cen t re  S t ree t ,  New York ,  New York  on ,Ju Iy  l l ,  L972 ,  d t  2225  P .M-

Pet i t ioners appeared by Michael  S.  Schwefe l ,  Esq.  TLre fncome Tax

Bureau appeared by Saul  Heckelman,  Esq. ,  (A lber t  J .  Rossi ,  Esq. ,

o f  Counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  Na than  Schwe fe l ' s  se l l i ng  ac t i v i t i es  du r ing

the years L962 through L966 constitute the carrying on of an

unincorporated business ?

I I .  I f  pet i t ioner ,  Nathan Schwefe l  was carry ing on an unincor-

porated business d.uring the years L962 through 1956, what port ion of

h is  income der ived theref rom should be a l located to  New York State?

FINDTNGS OF FACT

I.  Pet i t ioners,  Nathan Schwefe l  and He1en SchwefeI ,  f i led

New York State income tax resident returns for the years L962 through

L966.  Tkrey d id not  f i le  New York State unincorporated business tax

re tu rns  fo r  sa id  vea rs .
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2. On May I, L967, the rncome Tax Bureau issued a Statement

of Audit Changes against petit ioners, Nathan Schwefel and Helen

Schwefel, imposing unincorporated business tax in the sum of

$863.64 upon the income received by pet i t ioner ,  Nathan Schwefe l ,

f rom his  act iv i t ies as a sa lesman dur ing the years 1962,  T963 and

L964,  and accord ingly  issued a Not ice of  Def ic iency in  the sum

o f  $1 ,015  .  15 .

3.  On February 10,  1969,  the fncome Tax Bureau issued a

Statement of Audit Changes against petit ioners, Nathan Schwefel and

Helen Sctrwefel, imposing unincorporated business tax in the sum of

$I ,002.4I  upon the income received by pet i t ioner ,  Nathan Schwefe l ,

f rom his  act iv i t ies as a sa lesman dur ing the years 1965 and L966.

I t  a lso corrected.  an error  in  computat ion in  the i r  1966 personal

income tax return result ing in an uncontested crediL in the sum

of  $60.00.  In  accordance wi th  the aforesaid Statement  of  Audi t

Changes ,  i t  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $L ,072 .29 .

4. I t  was stipulated at the formal hearing by the Income Tax

Bureau that  the not ices of  def ic iency as against  pet i t ioner ,

Helen Schwefe l ,  should be cancel led s ince she was not  engaged in

business dur ing the years in  issue.

5.  I t  was s t ipu lated at  the formal  hear ing by the pet i t ioners,

Nathan Schwefel and Helen Schwefel, that they wil l  pay any addit ional

New York State personal income tax that may be due as the result of

a federa l  audi t  for  the year  L964.  Pet i t ioner ,  Nathan Schwefe l ,

further st ipulated that in the event of adverse decision upon the

issue of  h is  l iab i l i ty  for  un incorporated business tax for  the

year  1964,  he would consent  to  any adjustments to  the amount  of

unincorporated business tax due for said year result ing from the

aforesaid federa l  audi t .  These represent  ad justments that  were

not set forth in the Statement of Audit Changes dated May I, 1967.
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6 .  Pe t i t i one r ,  Na than  Schwe fe l ,  was  a  ch i l d ren ' s  wear  sa les -

man during the years 1962 ttrrough 1966. He represented Cute Togs

and  Sea  I s le  Spor t swear ,  I nc .  i n  t he  sa le  o f  ch i l d ren ' s  wear .  T t re

two f i rms were not  a f f i l ia ted.  TLre products  so ld by h im for  each

firm were noncompetit ive and were generally sold to the same

customers.  He employed ass is tants  to  help d isp lay merchandise

to  h i s  cus tomers .

7 -  Pe t i t i one r ,  Na than  Schwe fe l ,  so ld  ch i l d ren ' s  wear  on  a

commiss ion basis .  He received a draw against  commiss ions f rom

Cute Togs.  Federa l  and New York State income taxes,  soc ia l  secur i ty

tax and unemplolzment j-nsurance premi-ums were withheld from the

amount of the draw. Tl:ese items were not withheld from the balance

of his commissions received from Cute Togs or from the commissions

he received f rom Sea Is le  Spor tswear ,  Inc.  He was not  re imbursed

for  any of  h is  bus iness expenses.  Expense advances received f rom

Cute Togs were eventual ly  deducted f rom his  commiss ions.  The f i rms

for whom he sold merchandise did not exercise any substantial

d i rect ion or  contro l  over  h is  sa les act iv i t j -es and techniques or

over the t ime he devoted to sales except to l imit the terri tory

in  which he could se l1.

B.  Pet i t ioner ,  Nathan Schwefe l - ,  so ld ch i ldren 's  wear  dur ing

the years L962 through L966 in  Vi rg in ia ,  iv lary land,  Washington,  D.C. ,

and por t ions of  Pennsylvania and New Jersey.  Substant ia l ly ,  a l l

o f  h is  sa les were made outs ide of  New York State.  He mainta ined

his  of f j -ce and business headquar ters  at  the New York Ci ty  of f ices

of the f irms for whom tre sold merchandise. He generally displayed

his  merchandise in  h is  hote l  room in the var ious c i t ies that  he

v is i ted.  He had no of f ice te lephone l is t ings outs ide of  New York

State.  He had no regular  p lace of  bus iness outs ide of  New York State.
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CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Nathan Schwefe l ,

from the two f irms that he represented during the years L962

through L966 constituted income from his regTular business of

se l l ing ch i ldren 's  wear  and not  eompensat ion as an employee exempt

f rom the imposi t ion of  the unincorporated business tax in  accordance

wi th the meaning and in tent  o f  sect ion 703 (b)  o f  Lhe Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Na than  Schwe fe l ,

during the years L962 through L966 constituted the carrying on of

an unincorporated business and his income derived therefrom \^/as

subject  to  the unincorporated business tax in  accordance wi th  the

meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

C .  Tha t  s ince  pe t i t i one r ,  Na than  Schwe fe l ,  d id  no t  have  a

regular  p lace of  bus iness outs ide of  New York State dur ing the

years : - -962 through 1966,  a l l  o f  h is  bus iness income,  inc lud ing

that  income der ived f rom out-of -s tate sa les,  was proper ly  a l located

to New York State in accordance with the meaning and intent of

sec t i on  7O7  (a )  o f  t he  Tax  Law.

D.  That  the  pe t i t ions  o f  Nathan Schwefe l  and He len  Schwefe l

a re  g ran ted  to  the  ex ten t  o f  cance l l ing  the  no t ices  o f  de f ic iency

i s s u e d  M a y  1 ,  L 9 6 7 ,  a n d  F e b r u a r y  1 0 ,  L 9 6 9 r  E S  a g a i n s t  p e t i t i o n e r ,

He len  Schwefe l ,  and,  except  as  so  gran ted ,  the  pe t i t ions  are  in

a l l  o ther  respec ts  den ied  and NoL ice  o f  Def ic iency  issued May 1 ,

L 9 6 7 ,  D S  m o d i f i e d  b y  p a r a g r a p h  " 5 t '  o f  t h i s  d e c i s i o n  a n d  t h e



DATED: Albany,

January

New York
16 ,  1973

Not ice  o f  Def ic iencv

Nathan Schwefe l ,  a re

5

issued  Februa ry  10 ,

sus ta ined .

1 9 6 9 r  E l s  a g a i n s t  p e t i t i o n e r ,

STATE TAX COMMISSION

COMMISSIONER

lf

, - l . a .t t'{ ./

COMMISSIONER

\ .
\ \ r  \ r  l i '
\ \Lr- \..L I ;'- lLtrt \ t'.,. -- -

COMMISSIONER


