
STATE OF IIEtd YORK
STATE TAX COMXISSION

In the l,fatter of the Petitlon
:

of

GOSTA PETERSON and
PATRICIA PETERSON :

For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Business3
Taxes under Article(s) ZS of the
Tax Law for the (Vear(s) 1965,1966 and:

1967 -

, being duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

agel and that on the 27th day of December , L973, she served the within

Notice of Decision (or Determination) by (certlfied) maLl upon GOSTA pETERSON and

PATRICIA PETERSON (representative of) the petitioner in the wlthin

proceedingl by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: M r .  a n d  M r s .  G o s t a  P e t e r s o n
L 6  E a s t  9 6 t h  S t r e e t
New York, New York

and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee is the (representative

of) petttLoner herein and that the addrees set forth on said lrrapper is the last

known address of the (representatlve of the) petitioner.

ATTIDAVIT OF MAITING
OF IIOTICE OT DECISION
BY (CERTTTTED) HAIr

State of New York
County of Albany

I{ARTHA FUNARO

Sworn to before rne this



STATE OP ilEhI YORK
STATE TAX COMXISSIOII

In the llafter of the Petitlon
:

of

GOSTA PETERSON ANd
PATRICIA PETERSON :

for a Redetermination of a Deficiency or
a Refund of Unincorporated Business3
Taxes under Article(s) zS of the
Tax Law for the (vear(s) 1955, L966 and

1967 .

State of New York
County of Albany

MARTHA FUNARO , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finanee, over 18 years of

age; and that on the 27th day of December , L973, she served the within

Notice of Decision (or Determl.natton) by (certtfied) mall upon STEPHEN PERLMAN

(representatlve of) the petitloner in the wlthirr

proceedingl by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr.  Stephen Per lman
4L  Eas t  42nd  S t ree t
New Yorke New York

and by deposlting sarne enclosed in a postpald properly addressed r'rrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Pogt Offlce Department withln the State of l{err York.

That deponent ftrrther says that the said addressee ie the (representative

of) petltioner herein and that the addrees set forth on said wrapper is the laet

known address of the (representatfve of the) petl.tLoner.

Sworn to before me thls

AFFIDAVIT OF I'{AILING
OF }IOTICE OF DECISION
BY (CERTTFTED) MArr

\ztrtday of December
, .  \  /  / t '



STATE TAX COMMISSION
Mar io  a .  P rocacc ino
>Sltt{lt{$iiXXl(Xlfil6}l pnes r oel r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOli,t 214A

STATE CAMPUS
ALBANY. N. Y. 12?27

AREA CODE 518

4 5 7 - 2 6 5 5 , 5 , 7

DEPARTMENT
3?AlE TAX COMMt53to f l

xeinnc urrv

EDtrARD ROOK

SACRETAiY TO
coMMtsS tox

AOORSS3 YOUT iEPLY TO

&ATm 3 Albany, New York

D$ce&.b*rr X7, 1973

l,tf . &,n{3 l{ru. Gcatr Fstsreon
tS Sa*t, 96th $ireot,
ftrr Tork, Uw York

Dsar l'|tr. e$d slrr. ktartonl

Please take notice of the DBgIgX$tr
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ,OCtl,On ??1 Of,
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 UtOnthf after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Cobunr
OFFICER

Petit ion er 's Representative
Law Bureau

of

AD-I.L2 (7 /7O)



STATE OF'NEW YORK

STATE TAX COMMTSSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

GOSTA PETERSON and
PATRICIA PETERSON

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 6 5 ,  L 9 5 6  a n d  L 9 6 7 .

DECISION

P e t i t i o n e r s ,  G o s t a  P e t e r s o n  a n d  P a t r i c i a  P e t e r s o n ,  h a v e

f i l e d  a  p e t i t i o n  f o r  a  r e d e t e r m i n a t i o n  o f  a  d e f i c i e n c y  o r  f o r

r e f u n d  o f  u n i n c o r p o r a t e d  b u s i n e s s  t a x  u n d e r  A r t i c l e  2 3  o f  t h e

T a x  L a w  f o r  t h e  y e a r s  1 9 6 5 ,  L 9 5 6  a n d  L 9 6 7 .  ( F i l e  N o .  7 8 6 5 2 0 9 5 ) .

A  fo rmal  hear ing  was he ld  be fore  Pau l  B .  Coburn ,  Hear ing  Of f i cer ,

a t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e  S t r e e t ,

N e w  Y o r k ,  N e w  Y o r k ,  o n  S e p t e m b e r  1 8 ,  L 9 7 3 ,  d t  2 = 4 5  P . M .  P e t i -

t ioners  appeared by  Stephen Per lman,  C.P.A.  The Income Tax

B u r e a u  a p p e a r e d  b y  S a u l  H e c k e l m a n ,  E s q . ,  ( J a m e s  A .  S c o t t ,  E s q . ,

o f  C o u n s e l ) .

ISSUES

I .  D i d  p e t i t i o n e r ,  G o s t a  P e t e r s o n ' s  a c t i v i t i e s  a s  a  f r e e -

lance ed i to r ia l  fash ion  photographer  dur ing  the  years  1965,

1 9 6 6  a n d  1 9 6 7  c o n s t i t u t e  t h e  p r a c t i c e  o f  a  p r o f e s s i o n ?

I I .  D i d  p e t i t i o n e r ,  G o s t a  P e t e r s o n ,  h a v e  r e a s o n a b l e  c a u s e

for  fa i lu re  to  f i le  New York  S ta te  un incorpora ted  bus iness  tax

r e t u r n s  f o r  t h e  y e a r s  1 9 5 5 ,  1 9 6 6  a n d  1 9 6 7 ?
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FINDINGS OF FACT

1.  Pe t i t i one rs ,  Gos ta  Pe te rson  and  Pa t r i c i a  Pe te rson ,

f i led New York State combined income tax returns for  the years

1965 ,  Lg66  and  L967 ,  They  d id  no t  f i l e  New York  S ta te  un inco r -

po ra ted  bus iness  tax  re tu rns  fo r  sa id  yea rs .

2.  On December 29,  1969,  the Income Tax Bureau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  Gos ta  Pe te rson

and Patr ic ia  Peterson,  imposing unincorporated business tax

i n  t he  sums  o f  5956 .25  f o r  t he  vea r  1965 ,  $1 ,450 .30  f o r  t he

year  1966  and  $1 ,538 .41  fo r  t he  yea r  1967  upon  the  i ncome

rece ived  by  pe t i t i one r ,  Gos ta  Pe te rson ,  f rom h i s  ac t i v i t i es

as a f ree- Iance photographer  dur ing sa id years.  I t  a lso imposed

a penal ty  pursuant  to  sect ion 685 (a)  o f  the Tax Law in  the sum

of  $986.24 for  fa i lure to  f i le  New York State unincorporated

bus iness  tax  re tu rns  fo r  sa id  yea rs .  I n  acco rdance  w i th  the

a fo resa id  S ta temen t  o f  Aud i t  Changes ,  i t  i ssued  a  No t i ce  o f

De f i c i ency  i n  t he  sum o f  $5 ,535 .53 .

3.  I t  was s t ipu lated at  the formal  hear ing that  the State-

men t  o f  Aud i t  Changes  and  No t i ce  o f  De f i c i ency  da ted  December  29 ,

Lg6g ,  shou ld  no t  have  been  i ssued  aga ins t  pe t i t i one r ,  Pa t r i c i a  Pe te rson ,

s ince they were so le ly  concerned wi th  income earned by pet i t ioner ,

Gos ta  Pe te rson .

4 .  Du r i ng  t he  yea rs  1965 ,  L966  and  L967 ,  pe t i t i one r ,

Gos ta  Pe te rson ' s  bus iness  i ncome was  de r i ved  f rom h i s  ac t i v i t i es

as a f ree- lance photographer .  Approx imate ly  20% of  hLs income

dur ing sa id years was received in  connect ion wi th  photographs
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taken for  commerc ia l  adver t is ing and promot ional  purposes.  He

concedes that  th is  por t ion of  h is  income was sub ' iect  to  the

unincorporated business tax.  The balance of  h is  income for

sa id years was der ived f rom edi tor ia l  fashion photography.  He

was reta ined pr inc ipa l ly  by Conde Nast  Publ icat ions and the

New York Times to take photographs in connection with fashion

ar t ic les in  magazines pubt ished by them. The ar t ic les and

the photographs i l lust rat ing sa id ar t ic les were not  used to

sel l  or  promote the par t icu lar  i t -ems,  but  ra ther  to  express the

opin ions of  the fashion edi tors .  He had the so le d iscret ion

to determine how and where to pose and photograph Lhe models

used  i n  connec t i on  w i th  sa id  a r t i c l es .  A l l  he  was  q i ven  by

a magazine was a copy of  the text  and in  most  cases the par-

t i cu la r  ga rmen t  t he  magaz ine  w ished  to  use  i n  the  a r t i c l e .

5 .  A I l  o f  pe t i t i one r ,  Gos ta  Pe te r son ' s  bus iness  i ncome

as a photographer  dur ing the years 1965,  1966 and L967 was

der ived f rom personal  serv ices rendered.  Capi ta l  was not  a

mater ia l  income producing factor .

6 .  Pe t i t i one r ,  Gos ta  Pe te rson ,  was  adv i sed  by  the  p repa re r

of  h is  tax returns that  he was not  resui red to  f i le  New York

S ta te  un inco rpo ra ted  bus iness  tax  re tu rns  fo r  t he  yea rs  1965 ,

1966 and L967 -

CONCLUSIONS OF LAW

A .  T h a t

a  f r e e - l a n c e

photographer

t he  ac t i v i t i es  o f  pe t i t i one r ,

ed i tor ia l  fashion photographer

dur ing the years 1965,  L966 and

G o s t a  P e t e r s o n ,  d s

and as  a  commerc ia l

L 9 6 7 ,  a l t h o u g h



4 -

regui r ing specia l  knowledge and exper ience,  d id  not  const i tu te

the pract ice of  a  profess ion exempt  f rom the imposi t ion of  the

unincorporated business tax in  accordance wi th  the meaning and

i n t e n t  o f  s e c t i o n  7 0 3  ( c )  o f  t h e  T a x  L a w .  P e t i t i o n  o f  M a r v i n  K o n e r ,

D e c i s i o n  o f  L h e  S t a t e  T a x  C o r u n i s s i o n ,  N o v e m b e r  7 ,  1 9 7 3 ;  P e t i t i o n

o f  f rw in  Fe ldman,  Dec is ion  o f  the  Sta te  Tax  Commiss ion ,  November  B ,

1 9 7 3 ;  P e t i t i o n  o f  R o b e r t  T s e a r  a n d  N a n c v  I s e a r ,  D e c i s i o n  o f  t h e

S t a t e  T a x  C o m m i s s i o n ,  D e c e m b e r  2 8 ,  I 9 7 I .

B.  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Gos ta  Pe te rson ,

dur ing the years 1965,  L966 and 1967 const i tu ted the carry ing

on of  an unincorporated business and h is  income der ived theref rom

was subject  to  the unincorporated business tax in  accordance

wi th the meaninq and in tent  o f  sect ion 7A3 of  the Tax Law.

C .  Tha t  s ince  i t  i s  he ld  tha t  pe t i t i one r ,  cos ta  Pe te rson ' s

income f rom h i s  ac t i v i t i es  bo th  as  a  f ree - lance  ed i to r i a l  f ash ion

photographer and as a commercial photographer for the years

1965 ,  L966  and  L967  i s  sub iec t  t o  t he  un inco rpo ra ted  bus iness

tax ,  i t  i s  no t  necessa ry  fo r  t he  S ta te  Tax  Commiss ion  a t  t h i s

t ime to dec ide what  percentase of  sa id income was der ived f rom

each  ac t i v i t y .

D .  Tha t  pe t i t i one r ,  Gos ta  Pe te rson ,  had  reasonab le  cause

for  fa i l ing to  f i le  New York State unincorporated business tax

re tu rns  fo r  t he  yea rs  1965 ,  L966  and  L967 ,  and ,  t he re fo re  the

pena l t y  assessed  pu rsuan t  t o  sec t i on  685  (a )  o f  t he  Tax  Law i s

wa ived .

E.  That  the  Sta tement  o f  Aud i t  Chanses  and Not ice  o f
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D e f i c i e n c y  d a t e d  D e c e m b e r  2 9 ,  L 9 6 9 ,  s h o u l d  n o t  h a v e  b e e n  i s s u e d

a g a i n s t  p e t i t i o n e r ,  P a t r i c i a  P e t e r s o n .

F.  Tha t  t he  pe t i t i on  o f  Gos ta  Pe te rson  and  Pa t r i c i a  Pe te rson

is  granted to  the extent  o f  cancel l ing the Not ice of  Def ic iency

da ted  December  29 ,  1969 ,  E rs  aga ins t  pe t i t i one r ,  Pa t r i c i a  Pe te rson ,

and cancel l ing the penal ty  imposed pursuant  to  sect ion 095 (a)

o f  t he  Tax  Law in  the  sum o f  $986 .24  as  aga ins t  pe t i t i one r ,

Gosta Peterson,  that  the Income Tax Bureau is  hereby d i rected

to accord ingly  modi fy  the Not ice of  Def ic iency issued December 29,

L969 ;  and  tha t ,  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l

o the r  respec ts  den ied .

DATED: Albany, New York
D e c e m b e r  2 7 ,  T 9 1 3

STATE TAX COMMISSION

"//,,,r--rtCOMMTSSIONER

COMMISSIONER

COMMISSfONER


