
STATE OP IIIEiI YORK
STATE TAX COI|IiISSIOI

In thc l{atter of the Petltlon

of

JOIIN PEN\TINGTON

:
For a Redcternlnation of a Deflclency or
a Refirnd of Unincorporated Business 1

AFFII}AVIT OT t.nItITG
0F notrcE 0r DEcrglolf
BY (CERTTTIED) t{Arr,

Taxee under Arttcle(s) 23 of the
Tax law for the (Vear(s) L963 and 195{.

State of Ner York
County of Albany

Lynn Wilson r belag duly ewornr depoaes and eayr ttrat

she ls an employee of the Ilepartuent of Taxatlon and Financcl ov€t 18 years of

agel and that on the 19th day of July , L973 , she ccrvcd the wlthln

lfotl.ce of llecisLon (or Determinatton) by (certtffed) naLl upon JOHN PENNINGTON

(regrresentatl.ve of) the petltloner ln the rlthl.n

proceedlngr by encloeing a true copy thcreof Ln a seeurely eealed poetpald

r.rapper addreesed as follovs: Mr. ,fohn Pennington
349 Evans Street
Buf fa lo ,  New York L422L

anil by depoattlng eme errclosed Ln a postpald properly addreescd rrapper ln a

(post offlce or offlclal deposttory) under the exclusl.ve care and eurtody of

the ltnited States Pogt Office Departnent withln the $tate of llcr Yorh.

Ttrat deponent frrther Bays that the sald addressee ie thc (repreaeutatlve

of) petttloner herel.n and that the addreas eet forth on aal.d rrapper le the lart

known addrese of the (repreeentatl,vc of thc) petltloner.

Swora to before ne thls

9th day of JuIy



STATE OF IIEW YORK
STATE TAX CO}IHISSIOil

In thc l,fatter of the Petltion 
.

of

JOHN PENNINGTON 
:

3
Por a Redctermlnation of a Deftcl.ency or
a Refirnd of Unincorporated Busin-ess t
taxee under Arttcle(s) 23 of thc
Tax law for the (fear(s)I963 and 1964 3

AFFIDAVIT OF }IAITITC
OF XOTICE OP DECISIOI
BY (CERTTFTED) r{Arr,

State of Nery York
County of Albany

Lynn Wilson , belng du1y ewornl depoees and aayr that

she le an enployee of the Ilepartment of Taxatlon and Fl,nanccr over 18 yeats of

ager and that on the l9th day of July ' Le73 r she ".oB8{r#8 SiEosrcK &
lfotLce of,Decislon (or Determinatlon) by (certtfled) nall upon DAVID E. IIIANCH, ESQS.

of HODGSON, RUSS, ANDREWS,
WOODS & GOODYEAR (regnesentatLve of) the petltloner ln the wlthln

proeeedlng' bv mcl0elng . t*Bo"rig{.fhE:.9{rdl"?."€"I6$yd"g*s#ogf;?"tLq".

wrapper addrcssed as forloys: 
5l?31"1;01""., 

Andrews, woods & Goodvear

OneM&TP laza

and by depoerttng eme errc1o""a"15f3i?aitffi Ii"T*t, *?3:"""d rrapper rn a
(post office or offlcial depsttory) under the excluslve care and cuetody of

the llnlted States Post Offlce Departacnt wlthln the State of llcr York.

Ttrat tleponent ftrrther says that the sald addresaee ia the (repreaertatlve

of) petttloner hereln and that the addreas eet forth on sald yrappcr 1r the laet

knom addreas of the (repreeentatlvc of the) petltloner.

Snorn to before ne thls

9th {ay of July



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOtv{ 2l4A

STATE CAMPUS
ALBANY. N. Y. IzEI

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

IllSSr Albany, New York

dltty l9r l9?3

lS. tohn Smnfngton
349 I'cenr Etrfft
3utlrlor tirr lor*, l{221

Dmn fir. Pmnl,rytonr

Please take notice of the DtrI8IW of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant til;€t.{"*n 722 gC

the Tax Law any proceeding in court to review an adverse decision

S?ATE TAX COMMt53tOX

HEAi i lC  UNl r

EOITARD ROOX

SECtEtA iY TO

c o M M t S t t o x

AOOiE l t  You i  iEPLY tO

must be commenced within 4 nOnthf
the date of this notice.

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

cc Peti t ioner's Representative
Law Bureau

AD-L.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN PM{NINGTON

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years L963 and 1964.

Ihe taxpayer, John Pennington, f i led a petit ion for a redeter-

minat ion of  a  def ic iency in  unincorporated business taxes for  the

years  1963  and  L964 .

A formal hearing was held before L. Robert Leisner, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Building, Buffalo, New York on May 19, L97L. Petit ioner appeared

personally and was represented by Hodgson, Russ, And.rews, Woods

& Goodyear, (Donald Lubick, Ese., and David Manch, Esq' ,  of Counsel)

and the Income Tax Bureau was represented by Edward H. Best, EsQ.,

(A lexander  We iss ,  Ese . ,  o f  Counse l )  -

ISSUE

Was PIan Designers,

unincorporated business

salary income from Plan

unincorporated business

DECISION

Inc.  so in tegrated wi th  pet i t ioner 's

,as a general insurance agient that his

Designers,  Inc.  const i tu ted addi t j -onal

income?

FINDINGS OF FACT

1. The taxpayer, John Pennington, f i led personal income tax

returns and unincorporated business income tax returns for the

years 1963 and 1964.  on h is  personal  income tax returns,

John Pennington repor ted to ta l  wages in  the amount  of  $ I2,184.08

fo r  1963  and  $13 ,055 .49  fo r  1964  rece i ved  du r ing  sa id  yea rs  f rom
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Plan Desig'ners, Inc. ILre taxpayer reported unincorporated business

income in  the  amoun t  o f  $L2 ,827 .28  fo r  L963  and  $23 ,785 .07  fo r  L964-

On August L2, L966, the Department of Taxation and Finance issued

a Statement of Audit Chranges under bi l l  no. 4-12278147 including

the salary income reported by 'John Pennington as addit ional business

income subject to the unincorporated business income tax; and,

accord ingly ,  issued a Not ice of  Def ic iency therefor .

2. During the years 1963 and 1954, John Pennington was

engaged in  bus iness as a genera l  agent  for  the State Mutua1 L i fe

Insurance Company of America for the Buffalo, New York area. His

duties in operating the general agency were primari ly in recruit ing

and developing agents for the company, processing applications and

claims, and collecting premiums. Tkre taxpayer employed clerical

employees to  ass is t  h im in  the business of  the genera l  agency.

3. During the years 1963 and L964, John Pennington was the

Pres ident  and a Di rector  o f  P lan Designers,  Inc. ,  a  New York

Corporat ion.  Together  wi th  h is  wi fe ,  he owned a l l  the capi ta l

stock of the corporation. TLre corporation was engaged in the

business of designing, implementing and servicingr various types of

employee benef i t  programs for  bus iness c l ients ,  inc lud ing qual i f ied

pension p lans and s imi lar  programs;  that  most  o f  the p lans were

funded by insurance, and although the majority of the commissions

earned by the corporation were from State Mutual Life lnsurance

Company of  Amer ica,  on ly  $1,080.79 in  1963 and $24164 in  1964

represented commiss ions earned f rom complete ly  new business p laced

wi th State Mutual .

4 .  TLre taxpayer 's  dut ies wi th  PIan Designers,  Inc.  inc luded

meet ing wi th  c l ients  of  the corporat ion,  drawing up speci f icat ions

for pIans, submitt ing bids to various insurance companies or corporate
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t rustees,  expla in ing the p lans to  the c l ients '  employees,  ass is t ing

in annual actuarial evaluations performed by the actuaries retained

and paid by the corporation, and assist ing in the preparation of legal

documents in conjunction with attorneys retained and paid by the

corporat ion.

5. TLre general agency and the corporation maintained separate

books, separate bank accounts and f inancial statements. Thre two

entit ies occupied the same premises but the corporation paid rent to

the general agency. Separate telephone directory l ist ings were

maintained and the corporation paid i ts pro rata share of the teleptrone

bi11s. Itre employees of the corporation were paid directly by the

corporation and social security taxes and federal and state with-

holding taxes were withheld from the salaries paid to al l  ernployees,

including John Pennjngton.

CONCLUSIONS OF LAW

A. TLre taxpayer's general agency is not integrated with Plan

Designers, fnc. Ttre income received. by John Pennington from the

corporation during the years 1963 and L964 did not constitute receipts

from a business regularly carried on by the taxpayer within the intent

and meaning of  sect ion 703 (b)  ar t ic te  23 of  the Tax Law.

B.  TLre taxpayer 's  pet i t ion for  redeterminat ion of  the def ic ienc ies

is  hereby susta ined.  I t  is  determined that  there are no def ic ienc ies

against  the pet i t ioner  for  the years 1963 and 1964.

DATED: Albany, New York STATE TAX COMMISSION
JuIy  L9 ,  L973

ht."gq"- )(o.-".-^--

STATE TAX COMMISSION

COMMISSIONE

COMMISSIONER


