
STATE OF NEtll YORK
STATE TAX COMXISSION

In the Matrer of the Petition
:

of

EDGAR MOONELIS ATFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTITTED) HAIt

For a Redetemination of a lbficiency or
a Refund of UnincorporaLed Business;
Taxes under Article(s) 23 of the
Tax law for the (tear(s) L965 :

State of New York
County of A1bany

Martha Funaro , being duly swornl deposes and says that

she is an amployee of the Departnent of Taxation and Finance, over 18 years of

ager and that on the 19th day of December t L973, she served the wlthin

llotice of Decision (or Determination) by (certified) mall upon Edgar Moonelis

(representatlve of) the petitioner in the wlthin

proceedl.nSr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Mr. Edgar Moonelis
77 Cooper Street
New York, New York 10034

and by depositing same enclosed in a postpald properly addressed rtrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York.

fitat deponent firrther says that the said addressee ie the (representative

of) petttl.oner herel.n and that the address set forth on said wrapper ls the laet

known address of the (representative of the) petitioner.

Sworn before me this

of December ,
/ \

to

dayrh



STATE OF I{EW YORK
STATE TAX COI.IHISSION

In the Matrer of the Petition
:

of

EDGAR MOONELIS

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(sl ZZ of the
Tax Law foi the (vear(s) 1965 i

ATFIDAVIT OP MAIIINC
OF NOTICE OT DECISION
BY (CERTTPTED) r{alr

State of New York
Gounty of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an enployee of the Departrnent of Taxation and Fl.nance, over 18 years of

agel and that on the 19th day of December , 19 73, she served the within

Notice of Decision (or Determination) by (certtfied) maLJ- ripon Irwin Lehmann, C.P.A.

(representatl.ve of) the petitioner in the withirr

proceedin$r by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Irwin 1ehmann, C. p.A.
c/o Henry Warner & Co.
Empire State Building, 350 Fifth Avenue

and by deposrting same encro""T"I' i"i5;.oTil J3i5"tla0a0*"""a wrapper rn a
(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent ftrrther says that the said addressee ie the (representative

of) petltLoner herel.n and that the addrees set forth on said wrapper is the last

known address of the (repreeentatfve of the) petitioner.

Sworn to before rne this

l-9th day of oec.gm/er '.\973.
|  , , .  , ,  L -

/  2 .  ,  /  \  / , ' / ,  1  ' , " /  . ' t  '



STATE OF NEW YORK

STAT',E TAX CoiililtsstoN
l4ar io  A.  Procaccino,
!(|$Ii2A54EilC}(D{JIXEI I pnes roinr
A .  B R U C E  M A N L E Y

H I L T O N  K O E R N E R

Albany, New York

nos|r tr$r [e?t

ffiI8t0r
enclosed herewittr.

proceeding in
s ion must  be
from the date

Enc .

cc :  Pe t i t i one r ,
Law Bureau

commenced. within { tbnthr
o f  t h i s  no t i ce .

Veqf truly yours,

of the Tax Law, any
court to review an adverse deci-

DEPARTMENT OF TAXATtOtit AND FTNANCE
BUILDING 9, ROOtvt 2t4A

STATE CAUPUS
ALEAI{Y, t{. Y. t22t6

AREA COOE 5. I  8

4 5 7 - 2 6 5 5 , 6 , 7

Drtc{r

th. &rr lbmrllr
?? &ofnr iltrr*&,
D* &ilg, *ilr *br* IOOS{

Derr ttb. frmrllrr

Please take not ice of  the
of the State Tax Commission

Please take further notice that pursuant to
Sect ion (s)  TZI '

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto T?y be addressed ta the undersigned.
fhese wil l  be referred to the proper pirty for
reply .

t t ^ t u  YA t  coy r t sS to r

xtAR t ,ac ux tT

EOIARO ROOX

tEcnEt l tY tO
coLLt9Stol

ADOttS3 YOtt  iEPLY lO

/i?L 7|'/ 2,;p/q-
fltgrl O. W.glrt
HEARING OFFICER

Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

EDGAR MOONELIS

for a Redetermination 6f a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Year  1965 .

Edgar Moonelis

the Tax Law for the

L968,  in  the amount

fo r  f a i l u re  to  f i l e

DECISION

f i led a pet i t ion under  secLions 722 and 689 of

redeterminat ion of  a  def ic iency dated August  26,

o f  $23O.38  p lus  a  pena l t y ,  under  sec t i on  685  (a )

a  re tu rn ,  o f  $57 .60  and  i n te res t  o f  $32 .67  fo r

for  un incorporated business tax under  Ar t ic le  23

the  yea r  f 965 .

duly  held on February 6,  L973,  dt  the of f ices of

the State Tax Commission, BO Centre Street, New York City, before

Niget  c .  Wr ight ,  Hear ing Of f icer .  TLre pet i t ioner  was represented

by lrwin Lehmann, C.P.A., of Henry Warner & Co. Ihe lncome Tax

Bureau was represented by Saul  Heckelman,  Esq. ,  appear ing by James A.

Scott, Esq. T'he record of said hearing has been duly examined and

considered.

ISSUE

The issue in  th is

independent contraetor

ease is  whether  or

and subject to the

FINDINGS OI' FACT

not the petit ioner is an

unincorporated business tax.

and is  a  sa lesman

Jack Hoenig, fnc. of

ou t ,  o f  bus iness)  a t

1.  Pet i t ioner  is  a  res ident  o f  New York

represent ing three pr inc ipa ls .

2  ( a ) .  Pe t i t i one r  r ece i ved  $5 ,200 .00  f r om

tl2 W. 34th Street, New York City, (who is now

a tota l  o f
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t h e  r a t e  o f  $ 1 0 0 . 0 0  a  w e e k .  H e

Hoen ig ,  Inc .

s o l d  c h i l d r e n ' s  d r e s s e s  f o r  J a c k

2(b ) .  Pe t i t i one r  rece i ved  $7 ,950 .00  f rom S ty lec ra f t  Co rp .  o f

Copaigue, New York, from which Federal and New York income tax was

wi thheld.  He so ld women's  spor tswear  for  them.

2  ( c ) .  Pe t i t i one r  rece i ved  $4 ,376 -84  f rom "M iss  Go tham"  o f

L4O7 Broadway,  New York Ci ty ,  and $L,485.O2 f rom "Spar teen"  of

the same address. Miss Gotham and Sparteen are said to be trade

names for  t t re  same corporat ion.  He sold lad ies '  sweaters for

Sparteen.

3.  Pet i t ioner  dec lared the compensat ion f rom Sty lecraf t  as

salaries on his tax returns. The other compensation he reported as

other income. His expenses attr ibutable to this income he reported

on h is  Federa l  re turn as "employee business expenses"  on Par t  I f I ,

l ine 3 of page 2 of said return. T'hese deductions amounted to

$8 ,935 .54  o f  wh ich  $925 .37  was  dec la red  as  a t t r i bu tab le  to  " t rade

shows,  adver t is ing,  dues and subscr ip t ions" .  fhese amounts,  how-

ever, have been reduced by the taxpayer as a result of a tax audit.

4. Ttrough the representative gtave some detai l  as to the

pet i t ionerb dai ly  act iv i t ies,  the pet i t ioner  h imsel f  was not  present

at the hearing and so was not available either for his own testimony

or  for  cross-examinat ion.

5.  Pet i t ioner  has not  pa id unincorporated business tax in

pr ior  years and no def ic iency not ice has been issued for  those years.

CONCLUSIONS OF LAW

The petit ioner has not carried the burden of

pr inc ipa ls  had a r ight  to  contro l  h is  act iv i t ies.

must be considered to be an independent contractor

tax .

proof that his

He therefore

and subject to
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Even if  he was an employee with respect to Stylecraft,  that income

would be includable in unincorporated business income under section

703 (b)  s ince pet i t ioner  was c lear ly  independent  wi th  respect  to  the

Miss Gotham and Sparteen l ines.

TLre penalty must also be sustained. Ihe mere fact that the

fncome Tax Bureau has not  quest ioned pet i t ioner 's  s tatus in  pr ior

years is  i r re levent  s ince the tax is  in tended to be se l f -enforc ing

and at some time petit ioner should have been aware of his legal

obl igat ions.  At  any rate,  i t  is  c lear  that  pet i t ioner  should have

fi led at least on his income from Miss Gotham and Sparteen. The

deficiency in issue is found to be correct and is due together with

such interest as may be computed under section 684 of the Tax l,aw.

DATED: A1bany, New York

December 19,  L973

STATE TAX COMMISSION

COMMISSIONER

COMMTSSTONER


