
STATT OF IIIEId YORK '

STATE TAX CO}II,NSSION

In thc l,latter of the Petltl.on
3

of

MODEL, ROLAND & CO. 
'

:
For a Redetemlnatlon of a lleflcl.ency or
a Ref irnd of Unincorporated Business:
Taxee under Arttcle(s) ZS of the
Tax law for the (fear(s) 1963 , L964, z

s

ATFIIIIYII OT }IAItIilO
OF XOIICE OF DECISIOX
Btr (CERITFTDD) HAIr,

State of lfer York
County of Albany

JOYCE S. VA}T PATTEN r belng duly ewornl depoaec and eayr that

she is an enployee of the llepartuent of Taxatlon and Pl.nancc, orrsr 18 yearc of

ager and that on the lst day of December ,],,972 I shc cerrrcd the nithln

lfotlce of Decislon (or DetermLnatton) by (ccrtifred) nall upon y11. rRtrIrN A.

BRODSKY (oetlrcpcrtefilaaacnf! the petltloner ln thc wlthtn

proceedlttgr by encloelng a tnre copy thcreof Ln a seeurely sealed poetpatd

wrapper addresged as follorsr yIR. IR6IN A. BRODSIqg
Model, Roland & Stone
120 Broadway

and by depoartlng eme enclos"a Tfit" T8#r"d?"T8S, addresged rrappa tn a

(post office or offlclal' deposttory) under the excluglvc care and cuetedy of

the tlnited States Post Offlce Deparficnt wlthtn the $tate of llcr York.

firat deponent further says that the sald addreaoee la thc (repreaertatl.ve

of) petltloner hereln and that the addresr s€t forth on rald rrapper 1r the lart

known address of the (relnesentatl.vc of thc) lntltloner.

Sworn to before ne thls

ls t  day of  December ,  L9TZ



STATE OF NEI' YONK
STATE TAX COltltISSIon

In thc l{atter of the Petltlon

of

MODEL! ROLAND & CO. AFFIIIAVIf OT }'AII,ffE
OF TOTICE OF DECISI T
ry (cERrrFrED) Hrrr,I

For a Redctenlnatl.on of a Deftclency or
a Refirnd of Unincorporated Businessr
Taxes under Arttcle(s) 23 of the
Tax law for the (Year(s)963, Lg64, 2
' l  Q 6 , (  a n A  F a r i n d  a n d i n g  , T r r n c  ? O .  1 e S 5

State of Nep York
Gounty of Albany

JOYCE S. VAIT PATTEN r belng duly ewornl depoees and eaye that

she is an enPloyee of the Departnent of Taxatlon and Flnanccr ovcr 18 years of

ager and that on the Ist day ofp".enil:er , L97 2 r she cerrrcd the wlth{n

Notice of Deciston (or Deterninatton) by (ccrtlfled) nall upon LEWrS ITELeHAND, cpA

(representatLve of) the petltloner tn thc rlthln

proceedlngl by enelootng a true copy thereof Ln a securely gealed portpatd

wrapper addreesed as follorsr LEWIS IIEL'HAND, cpA
Accountant for Ta><payer
342 Madison Avenue

and by depoetttng same enclosed rHeyp{gffrl.aNfi$pffikaddreeged rrapper ln a

(post offlce or offlclal deposttory) under the exclugl.ve care end cuetody of

the llntted Stateg Pogt Offlce Departlcnt wlthln the $tate of lfcr York.

fitat deponent further Baye that the sald addreEaee le thc (repreeeutatlve

of) petttioner herel.n and that the addrees set forth on aai.d rrappeti lc the lart

known addreae of the (relrreeentatl,vc of thc) petltloner.

Sworn to before ne thls

lst day ofDecember , L9 72
.  l l i  t -



. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOtv{ 2l4A

STATE CAMPUS
ALBANY, N. Y. lzul

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E s I D E N I

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Dftfilf Albany, New York

h  -  r ,  r

l * U - ( . e - r . . n . X t k , t  t  (

l{F, Ilnri.n *. lrMry
lfiodf,lf *ohnd I gtorr
fls trnrftrryr
tnr rorkr tcr lort

Solr ttr. [nodrlryrl

(  t L _

Please take notice of the D'1S1llOU
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to fmttgf ?ll Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced w:'L:-

rne oare or rnrs no,r"".-'--- 
fmrr ronthr

FINANCE

after

'p,.lt
.  

3 'ATE r^r  aorr , r$o*

ltE^in6 UiltT

EDTARD ROOK

SECIETAiY TO
coMMtsStot l

ADOitSg YOUi TZPLY TO

lLgtrl O. l|fltht

of.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly youts,

mffi, O. !lltr(*!
HEARING OFFICER

Petit ionet 's Representative
Law Bureau

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSTON

In  the Mat ter  o f  the Pet i t ion

o f

MODEL, ROLAND & CO.

for  a  Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the f  isca l  years ending ,January 31,
1963 ,  Janua ry  31 ,  1964 ,  Janua ry  3 I ,  1965
and  the  f i sca l  pe r iod  end ing  June  30 ,  1965 .

DECISION

Model ,  Roland & Co.  f i led pet i t ion for  a  redeterminat ion of

de f i c i enc ies  da ted  March  27 ,  L967 ,  i n  un inco rpo ra ted  bus iness  taxes

under  Ar t ic le  23 of  the Tax Law for  the f isca l  years ending January 3I ,

1963 through January 31,  L965 and the shor t  per iod endinq June 30,

1955 .  A  hea r ing  was  he ld  on  May  12 ,  L97 I ,  d t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty  before Nigel  G-

Wr igh t ,  Hear ing  O f f i ce r .  Lew is  A .  He lphand ,  C .P .A .  rep resen ted

the  pe t i t i one rs .  Edward  H .  Bes t ,  Ese . ,  (F ranc i s  X .  Boy lan ,  Esq ' ,

o f  Counsel )  represented for  the Income Tax Bureau.  The record

of  sa id hear ing has been duly  examined and considered.

ISSUES

The issues in  th is  case are wheLher  cer ta in  amount  pa id out

by a s tock brokerage f i rm const i tu te "  in terest" ,  which would be

deduct ib le ,  or  ra ther  whether  sa id amounts const i tu te prof i ts  pa id

to par tners,  which would not  be deduct ib le ,  where (a)  these amounts

are denominated as in terest  and paid on the credi t  ba lances of  the



t rad ing accounts of  the

amounts are denominated

on deposi t  by a ret i red

2 -

partners in the f irm and (b) when sarid

as  i n te res t  and  a re  pa id  on  cap i ta l  l e f t

par tner  in  the f i rm.

FINDINGS OF FACT

1.  Model ,  Roland & Co.  was a secur i t ies broker  in  New York Qj f rz

having succeeded Model ,  Roland & Stone in  1961 and having been

succeeded in  turn by a corporat ion,  Model ,  Roland & Co. ,  Inc.  in

June ,  L965 .

2.  The pet i t ioner  f i rm is  engaged pr imar i ly  in  the business

of  the in ternat ional  arb i t rage of  secur i t ies.  They have a large

inventory of  secur i t ies and capi ta l  is  accord ingly  necessary for

the  bus iness .

3.  The f  i rm had a capi ta l  account  to  vrh ich each par tner

contr ibuted and on wtr ich each par tner  received in terest .  The

interest  pa id on th is  account  was for  tax purposes,  considered

as par t  o f  the par tners d is t r ibut ive share and was not  deducted

by the f i rm as in terest  expense.  This  is  not  here in  issue.

4.  fn  addi t ion to  the capi ta l  accounts,  each par tner  maj-nta ined

a personal  t rad ing account  in  which he kept  secur i t ies and cash.

These accounts were subord inated to  the f i rms qenera l  credi tors .

The cash in these accounts could be withdrawn by the partner at

any t ime wi thout  not ice.  The secur i t ies could not  be wi thdrawn

as such wi thoutpermiss ion of  the f i rm but  they could at  any t ime

be sold by the partner and the proceeds thereof could be withdrawn

wi thout  not ice-  The purpose of  the prov is ion as to  not ice was

expla ined to  be to  insure that  the f i rm had not ice of  the nature

o f  each  pa r tne r ' s  secu r i t i es  t ransac t i ons .  On  these  accoun ts ,  t he

f i rm a lso paib in terest  and,  for  tax purposes,  deducted such in terest
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as  i n te res t  expense .  The  i n te res t  amoun ted  to  $6L ,O84 .84 ,  $2 I ,OBJ- .B7

and  $21 ,893 .08  fo r  t he  f i sca l  yea rs  end ing  i n  1963 ,  1964  and  1965  and

$L4 ,LL2 .26  fo r  t he  sho r t  pe r iod  end ing  June  31 ,  L965 .  Th i s  i n te res t

was included in each partners income tax on the basis of the t ime

when i t  was received as i f  the par tner  had been a s t ranger  to  the

f i rm  ins tead  o f  be ing  de fe r red  un t i l  t he  end  o f  t he  pa r tne rsh ip ' s

f iscal year r,vhich would be required for sums received by a partner

as  a  pa rLne r .

5.  One genera l  par tner ,  Fr i tz  Mark ins ret i red as of  January 31,

L962.  As is  the pract ice in  the secur i t ies industrv  he was barred

from par t ic ipat ion in  the f i rm and even f rom entry  onto the premises

of  the f i rm af ter  that  date.  In  accordance wi th  the par tnership

agreement and the rules of the New york Stock Exchange, he left on

depos i t  w i th  the  f i rm  h i s  cap i ta l  o f  9300 ,000 .00  fo r  one  yea r .  The

f i rm  pa id  i n te res t  on  tha t  a t  t he  ra te  o f  6% fo r  a  sum o f  $18 ,000 .00 .

The f i rm deducted th is  as in terest  expense for  tax purposes.

6.  Whi le  the pet i t ioner  f i rm could borrow monev and secur i t ies

from their customers they were prohibited from paying interest to

such customers under  prov is ions of  Federa l  Law.  I f  the pet i t ioner

had borrowed money from a bank it  would have had to put up collateral-

worth three t imes the amount of the loan.

7 .  The  de f i c i enc ies  i n  i ssue  amoun t  t o :  E /Y /E  1963 ,  $3 ,L23 .39

p lus  $730 .19  i n te res t  f o r  a  t o ta l  o f  $3 ,853 .58 ;  F / y /E  1964 ,  $843 .27

p lus  $197 .14  i n te res t  f o r  a  t o ta l  o f  $1 ,040 .41 ;  E / y /E  1955 ,  $875 .72

p lus  $99 .64  i n te res t  f o r  a  to ta l  o f  $975  -36 ,  and  fo r  t he  pe r iod

ending June 30,  1965,  there is  an overpayment  credi t  o f  $752.18 p lus

$18 .62  i n te res t  f o r  a  t o ta l  o f  $770 .80 .
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CONCLUSIONS OF LAW

A. The amounts deducted as in terest  on t rad ing accounts

cannot be al lowed. Under Federal Law these amounts do not

const i tu te in terest  s ince the a l leged loans of  cash and secur i t ies

were not  loans but  were capi ta l  contr ibut ions -  The standards fo t

th is  determinat ion are the same for  a  par tnership as for  a  corporat ion

(S tanch f i e l d  U .S .  Tax  Cou r t  memo .  Dec .  1965  No .  305 ) .  These

standards inc lude the considerat ion of  the avai lab i l i ty  and terms

of  t rue loans f rom st rangers,  the use of  the proceeds for  v i ta l

expenditures of the f irm and subordination to other loans (see

e .g .  Nqssau  Lens  Co .  v . _C . I .R ,=_  308  F2d  39 ) .  Pe t i t i one r  has  no t

met the burden of proof on this issue. In any event such a deduction

could not  be a l lowed under  State Law because of  the speci f ic

prov is ions of  sect ion 706 (3)  o f  the Tax Law that  "no deduct ion shal l

be al lowed for amounts paid or incurred to a proprietor or partner

fo r  se rv i ces  o r  f o r  use  o f  cap i ta l " .

B.  The payments to  the ret i red par tner  were expl ic i t ly  on

account  of  capi ta l  le f t  wi th  the f i rm.  The deduct ion of  these

amounts cannot  be a l lowed under  the prov is ion of  sect ion 706 (3)  o f

the Tax Law which s tates that  "no deduct ion shal l  be a l lowed. , .

for  amounts paid or  received to  a propr ie tor  or  par tner  for  serv ices

o r  f o r  use  o f  cap iLa l " .  Under  Federa l  f , ; iw  (U .S .  T reas .  Regs .  1 .736 -1  (a )

( I )  ( i i )  and  f  . 77 I - . f  ( d )  t t r e  re t i r ed  pa r tne r  i s  t rea ted  as  a  con t i nu ing

partner unti l  al l  payments to him have been completed. In any event

sect ion 705 (3)  o f  the New York Tax Law appl ies to  former par tners

as wel l  as current  par tners.
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DECISION

The pet i t ion is  denied and the def ic iency is  found correct  and

is due together with such addit ional interest as is imposed by

sect ion 684 of  the Tax Law.

DATED: Albany, New York

December L,  L972

STATE TAX COMMISSION

./ ',.-rn,^... (=,^-r'/,'n-'.- '
u L (  .  

/ ,  
- '

COMMISSIONER

COMMISSIONE

COMMISS IONER


