
STATE OP NEti, YORK
sfATE TAX Col0{rSSIo}t

In the l,lafter of the Petition

of

I4ODEL, ROLAND & CO
:

For a Redetermination of a Deficlency or
a Refund of Unincorporated Business:
Taxes under Article(s) ZS of the
Tax law for the Q0exx{c{ FyE January 31,

1 9 6 : l  a n d  , T a n r r a r r z  ? 1  -  1 q A )  -

State of New York
County of Albany

MARTHA FUNARO , being duJ.y sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 19th day of December , L973 , she served the wlthin

l{otice of Decision (or Determinatlon) by (certlfied) mait upon MODEL,

ROLAND & CO. (representative of) the petitioner in the wlthin

proeeeding, by encloeing a true copy thereof in a securely sealed postpaid

wTapper addressed as follows: Model ,  Roland & co.
L2O Broadway
New York, New York 10005

and by depositing sane enclosed in a postpald properly addressed r+rapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of l{ew York.

That deponent further says that the said addressee ie the (representatf.ve

of) petttloner herel.n and that the address set forth on said wrapper is the last

known address of the (representatfve of the) petltfoner.

AFTIDA,VIT OF MAILING
OF NOTICE OT DECISION
BY (CERTIFIED) HAIL

v
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L a

Sworn

,  L97 l



STATE OP NEW YORK
STATE TAX COMXISSION

In the tlatter of the Petition

of

MODEL, ROLAND & CO
:

For a Redeternination of a DeflcLency or
a Refund of Unincorporated Businesss
Taxes under Article(s) ZZ of the
Tax law for the {AreOr(x) FYE January 31,

1961  and  Januarv  31 ,  L962 .

e being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

agee and that on the 19th day of December , L973, she served the wlthin

Notice of Decision (or Deterrnination) by (certified) mall upon LEWIS A.

HELPHAND, C.P.A. (representative of) the petitioner in the within

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapPer addressed as fol lows: Lewis A. Helphand, C.P.A.
342 Madison Avenue
New York, New York 10017

and by deposlting same enclosed in a postpaLd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

firat deponent further says that the said addressee is the (representative

of) petltloner herein and that the address set forth on said wrapper is the laEt

known address of the (repreeentative of the) petitloner.

Sworn to before rne this

19rh day Dec Ln 3)

/;;f:

AFFIDAVIT OF MAILING
OF NOTICE OT DECISION
BY (CERTTFTED) UArL

State of New York
County of Albany

MARTIA FUNARO

tof

1--14

9,q >,



STATE TAX COi,n4tSSION
M a r i o  A -  P r o c a c c i n o
xpexrixFaxxDitr:n)(0i -3 PR E s I DEI T
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUtLDtNc 9, ROOtt 2l4A

STATE CATPU8
AltANY, l{. Y. t2226

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 , 7

T-'.*''ftr t Albany, New york

1:r;: . ." lbar !.$1 lg?t

3t^ l l  tAr  coMMtsstot l
HEAIt l t6 uxtT

EDf ,ARO ROOK

IECREIAiY TO
c0Mr'| r33 torl

A00i l53  YOUi  iEPLY TO

irh{,*:i, :{51&rn# & s0.
l?"* Rtrsa,rlr$y
il{#u 1il6l"1n.r FpcY T:.t'r l$s0t

€;atlm*a I

Please take notice of the O,&CIgtSn
of the State Tax Commission enclosed herewith.

Please take further notice thaL pursuant to
Sect ion(s)  ? le  of  th ;  Tax Law,  anyproceeding in court to review an adverse deci_
sion must be commenced within d ;rr*rnthr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed i i  accordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
hereto T?y Ue addressed t; the undersi jned.
These wil l  be referred to the prop"i-pirty for
reply .

Very truly yours,

Ilgrl G, Wlrlght
HEARING OFFTCER

Representative

ilrvul-i/ei-.//J-



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Petit ion

o f

MODEL, ROLAND & CO.

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Fiscal Years Ending ,January 31,
L96I  r  dr rd 'January 31,  L962.

DECISION

Model ,  Roland & co.  f i led a pet i t ion for  redeterminat ion of  a

def ic iency not ice issued under  date of  i lu1y 25,  L966,  for  un incorpo-

rated business taxes under  Ar t ic te  23 of  the Tax Law for  the f isca l

years ending January 31,  1961,  and January 31,  L962.  A hear ing was

held on May 12,  L97L,  ?t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York Ci ty ,  before Nigel  G.  Wr ight ,  Hear ing

Off icer .  Lewis A.  Helphand,  C.P,A.  represented the pet i t ioners.

Edward H.  Best ,  Esq. ,  (Francis  X.  eoy lan,  Esq. ,  o f  Counsel )  repre-

sented the fncome Tax Bureau. The record of said hearing has been

duly examined and considered.

ISSUES

The issues in this case are whether certain amounts paid out

by a s tock brokerage f i rm const i tu te " in terest" ,  which would be

deductible, or rather whether said amounts constitute profi ts paid

to partners, which would not be deductible, vrhere (a) these amounts

are denominated as interest and paid on the credit balances of the

trading accounts of the partners in the f irm and (b) when said

amounts are denominated as interest and are paid on capital left

on deposit by a retired partner in the f irm.
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FINDINGS OF FACT

t.  Model ,  Roland & Co.  was a secur i t ies broker  in  New York

c i ty  hav ing succeeded Model ,  Roland & Stone in  196I  and having

been succeeded in  turn by a corporat ion,  Model ,  Roland & Co. ,  Inc.

i n  June ,  L955 .

2.  The pet i t ioner  f i rm is  engaged pr imar i ly  in  the business

of  the in ternat ional  arb i t rage of  secur i t ies.  They have a large

inventory of  secur i t ies and capi ta l  is  accord ingly  necessary for

the  bus iness .

3. The f irm had a capital account to which each partner

contributed and on which each nartner received interest. The

interest  pa id on th is  account  was for  tax purposes,  considered

as par t  o f  the par tners d is t r ibut ive share and was not  deducted

by the f i rm as in terest  expense.  This  is  not  here in  issue.

4.  In  addi t ion to  the capi ta l  aecountsr  €d.ch par tner  main-

tained a personal trading account i-n which he kept securit ies

and cash, These accounts were subordinated to the f irms general

creditors. The cash in these accounts could be withdrawn by the

par tner  at  any t ime wi thout  not ice.  The secur i t ies eould not  be

withdrawn as such without permission of the f irm but they could

at any t ime be sold by the partner and the proceeds thereof could

be withdrawn without notice. The purpose of the provision as to

notice was explained to be to insure that the f irm had notice of

the nature of  each par tner 's  secur i t ies t ransact ions.  On these

accounts,  the f i rm a lso paid in terest  and,  for  tax purposes,

deducted such interest as interest expense. The interest amounted



t o  $ 3 2 , 9 2 7 . 9 8  f o r  t h e  f i s c a l  y e a r  e n d i n g  i n  1 9 6 1  a n d  $ 8 1 , 6 7 9 - 0 0

f o r  t h e  f i s c a l  y e a r  e n d i n g  t n  1 9 6 2 .  T h i s  i n t e r e s t  w a s  i n c l u d e d

in  each par tners  income tax  on  the  bas is  o f  the  t ime when i t  was

r e c e i v e d  a s  i f  t h e  p a r t n e r  h a d  b e e n  a  s t r a n g e r  t o  t h e  f i r m  i n s t e a d

o f  b e i n g  d e f e r r e d  u n t i l  t h e  e n d  o f  t h e  p a r t n e r s h i p ' s  f i s c a l  y e a r

nrh ich  wou ld  be  regu i red  to  sums rece ived by  a  par tner  as  a  par tner .

5 .  O n e  g e n e r a l  p a r t n e r ,  F r L t z  M a r k i n s ,  r e t i r e d  a s  o f

J a n u a r y  3 1 ,  1 9 6 2 .  A s  i s  t h e  p r a c t i c e  i n  t h e  s e c u r i t i e s  i n d u s t r y

he was bar red  f rom par t i c ipa t ion  in  the  f i rm and even f rom ent ry

o n t o  t h e  p r e m i s e s  o f  t h e  f i r m  a f t e r  t h a t  d a t e .  I n  a c c o r d a n c e  w i t h

the  par tnersh ip  agreement  and the  ru les  o f  the  New York  S tock

E x c h a n g e ,  h e  l e f t  o n  d e p o s i t  w i t h  t h e  f i r m  h i s  c a p i t a l  o f

$ 3 0 0 , 0 0 0 . 0 0  f o r  o n e  y e a r .  T h e  f i r m  p a i d  i n t e r e s t  o n  t h a t  a t  t h e

r a t e  o f  6 %  f o r  a  s u m  o f  $ 1 8 , 0 0 0 . 0 0 .  T h e  f i r m  d e d u c t e d  t h i s  a s

i n t e r e s t  e x p e n s e  f o r  t a x  p u r p o s e s .

6 .  W h i l e  t h e  p e t i t i o n e r  f i r m  c o u l d  b o r r o w  m o n e y  a n d  s e c u r i t i e s

f rom Lhe i r  cus tomers ,  they  were  proh ib i ted  f rom pay ing  in te res t  to

s u c h  c u s t o m e r s  u n d e r  p r o v i s i o n s  o f  F e d e r a l  l - a w .  I f  t h e  p e t i t i o n e r

had bor rowed monev f rom a  bank  i t  wou ld  have had to  pu t  up  co l la te ra l

wor th  th ree  t imes the  amount  o f  the  loan.

7  -  T h e  d e f i c i e n c y  i n  i s s u e  a m o u n t s  t o :  v / v / n  1 9 5 1  ,  $ 2 , L 4 6 . 2 2

p l u s  $ 5 5 8 . 8 5  i n t e r e s t  f o r  a  t o t a l  o f  $ 2 , 8 I 5 . C 7  a n d  F / Y / E  1 9 6 2 ,

$ 3 , 0 2 0 . 0 8  p l u s  i n t e r e s t  o f  $ 7 5 9 . 9 7  f o r  a  t o t a l  o f  $ 3 , 7 8 0 . C 5 .

CONCLUSIONS OF LAW

A.  The amounts  deducted  as  in te res t  on  t rad ing  accounts  cannot

b e  a l l o w e d .  U n d e r  F e d e r a l  l a w  t h e s e  a m o u n t s  d o  n o t  c o n s t i t u t e

i n t e r e s t  s i n c e  t h e  a l l e g e d  l o a n s  o f  c a s h  a n d  s e c u r i t i e s  w e r e  n o t  l o a n s
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but  were capi ta l  contr ibut ions.

are the same for a partnership as

f f ie standards for this determinat ion

for  a  corpora t ion  (S tanchf ie ld  U '  S .

Tax Cour t  memo. Dec.  1965 No.  305) .  Ihese standards inc lude the con-

sideration of the availabi l i ty and terms of true loans from strangers,

the use of the proceeds for vital expenditures of the f irm and subordi-

na t i on  t o  o the r  l oans  ( see  e .g .  Nassau  Lens  Co .  v .  C . I .R .  308  F .  2d  39 ) .

Petit ioner has not met the burden of proof on this issue. In any event

such a deduction could not be al lowed under State law because of the

speci f ic  prov is ions of  sect ion 706 (3)  o f  the Tax Law that  "no deduct ion

shal l  be a l lowed for  amounts paid or  incurred to  a propr ie tor  or  par tner

fo r  se rv i ces  o r  f o r  use  o f  cap i ta l " .

B. The payments to the retired partner \^,ere explicit ly on account

of capital left with the f irm. Ttre deduction of these amounts cannot

be al lowed under the provision of section 706 (3) of the Tax Law which

states that  "no deduct ion shal l  be a l lowed. . . for  amounts paid or

received to  a propr ie tor  or  par tner  for  serv ices or  for  use of  capi ta l " .

unde r  Fede ra l  l aw  (u .  S .  T reas .  Regs .  L .736 - f  ( a )  ( 1 )  ( i i )  and  I . 771 -1 (d )

the retired partner is treated as a continuing partner unti l  al l  payments

to him have been completed. In any event section 706 (3 ) of the New York

Tax Law appl ies to  former par tners as wel l  as current  par tners.

DECISION

The petit ion is denied and the deficiency is found correct and is

due together with such addit ional interest as is imposed by section 684

of the Tax Law.

DATED: Albany, New York
December  L9 ,  L973

STATE TAX COMMISSION

COMMISSIONER


