
STATE OP NEli' YORK
STATE TAX COMXISSION

In the l{atrer of the Petition
:

of

HENRY I,IARKO & SIDNEY TISH, a/A/ar
MARKO BEER DISTRIBUTORS (dissolved.)

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business :
Taxes under Article(s) ZS of the
Tax law for the (Year(s) 1960, 196I, :

L962 and 1963-

State of New York
County of Albany

Llznn Wilson e being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

8ge1 and that on the 5th day of September , L973r she served the within

lfotlce of Decisiog (o. Determineli_on) by (certified) mal.l upon HENRY MARKO &
SIDNEY TISH, d/b/a MARKO BEER
DISTRIBUTORS (dissolved)(representatlve of) the petitloner in the within

proceedin8r by enclosing 
" 

.t'"n"ff/o.lrn:j 
li,irii,"Sely 

sealed postpaid

wrapper addressed as forlows: dlb/a Marko Beer Distriloutors
c/o Tl,enry Marko a Sidney Tish
6 Knox Vil lage

and by deposlting same encro""fliffb"tfg5t+"{A*ptE?5h/aFf.%ssed mrapper tn a

(post office or official deposltory) under the exclugive care and eustody of

the tlnited States Post Office Departnrent withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitioner herein and that the addrees set forth on said h,rapper is the lact

known address of the (repreeentatfve of the) petitioner.

Sworn to before me this

5th day of September , L97?

AFFIDAVIT OF I.IAILING
OF }IOTICE OT DECISION
BY (CERTIFIED) HAIT,



STATE OF NEW YORK
STATE TAX COM}IISSION

fn the Mafter of the Petitlon
:

of

HENRY MARKo & STDNEY TrsH, d/b/a
MARKO BEER DISTRIBUTORS (dissolved)

:
For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Business 3
Taxes under Article(s) ZZ of thet"* *" t""n" (t*'t'J.l'33& 1331: '

State of New York
County of Albany

Lynn Wilson 1 being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 5th day of September , t9 73, she served the wlthln

Notice of Decision (or Determinatlon) by (certified) mall upon LOUIS KATZMAN,

ESe. (represerrtatlve of) the petitioner in the wlthin

proeeedLngr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows:
Louis  Katzman,  Esq.
Barry & Katzman
15 Park Row
New York, New York 10038

and by deposlting same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Pogt Office Department within the State of l{ew York.

That deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said wrapper ls the laet

known address of the (representatlve of the) petltloner.

Sworn to

APFIDAVIT OF MAIIING
OF IIOTICE OT DECISION
BY (CERTTFTED) t{AIt

before rne this

of September , L9j3.day



STATE OP NElll YORK
STATE TAX COM}IISSION

In the l,fatter of the Petition

of

HENRY and FAY MARKO
AFFIDAVIT OF MAILING
OF NOTICE OF DECISTON
BY (CERTTPTED) HAIL

For a Redetemination of a D,eficlency or
a Refund ofPersonal fncome :
Taxes under Article(s) ZZ of the
Tax taw for the (Year(;)o*?oo,orggr, :

State of New York
County of Albany

Lynn Wilson I being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 5th day of September , L973 , she served the within

llotice of Decision (or Determination) by (certified) maLl upon HENRY and

FAY I,IARKO (representatlve of) the petitioner in the wlthin

proceedln$t by eneJ.oslng a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Mr. and Mrs. Henry Marko
6 Knox Vil lage
Newburgh, New York L2550

and by deposltlng same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of l{ew York.

fitat deponent further says that the said addressee is the (representative

of) petitloner hereLn and that the address set forth on said wrapper ls the laet

known address of the (representatlve of the) petitLoner.

Sworn to before me this

day of September t L973.



STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Petition

of

HENRY and FAY MARKO

For a Redetenrination of a D,eficlency or
a Refund of personal Income
Taxes under Article(s) Z2 of the
Tax Law for the (Year(s) 1960, l -96l- ,

1 9 6 ' )  r n A  l q 6 ?

APFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTIFIED) HAII,

State of New York
County of Albany

Lynn Wilson r bel.ng duly swornl deposes and says that

she is an emPloyee of the Department of Taxation and Fl.nance, over 18 years of

agel and that on the 5th day of september , L973 , she served the within

Notice of lbcision (or Determinatlon) by (certified) mall upon LOUIS KATZMAN,

E S Q . (representatlve of) the petitioner in the within

proceedin$r by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as forlons: :::H :.*:T]fi',.u"n'
15 Park Row
New York, New York 10038

and by deposlting same enclosed in a postpald properly addressed r+rapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ia the (representative

of) petitioner herein and that the address set forth on said wrapper is the lagt

known address of the (representatlve of the) petitioner.

Sworn to before rne this

rh day of September t L9l Z.



STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOII2I4A

STATE CATPUS
ALEANY. trt. Y. tt226

AREA COOE 518

4 5 7 - 2 6 5 5 ,  5 ,  7

&t!!&l Albany, New York
sqltdor 5t lt?t

t7A7! 7Ar coMMtSSlox

HEAI IXG UII  IT

E D U A R O  R O O K

SECiETANY TO
coMX r53 tox

AOOf, ISS YOUi REPLY TO

STAT E TAX Cot\,lft4t SSION
Mar io  A .  P rocacc ino ,
xgEltaxx)<o?D(roa'rg, xa?fi6 pn: s r drr r
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

ffixy lhrko t stdm!' 8lrh
{lbr'* Hnrfto saor Dl*rtrthrtpfr
o/o Sffiry !{tge,p' 3 $tdney ltl}l
S Xntr Vill*6o
*nenrr$rr florr lorh IISSO
nrcr ffi, tlrr*CI nnd t,c, tf,Lnhr
P1ease take notice of the SrcI$If i
of the State Tax Commission enclosed herewith.

3::ii:"8i" 
r+Ht|-her'notice that pursuant to

of the Tax Law, any
proceeding in court to review an_ adverse deci-
sion must be commenced within 4 tfnthf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
repIy .

Ver1z truly yours,

&" Sobmt lciltrlr
Enc. HEARING OFFICER

cc:  Pg$, i t ioner 's  Representat ive
tsaw Bureau



STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOI,i 2l4A

STATE CATPU8
A|SANY. t{. Y. n226

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

StAtE 7l I  COMMI9StON

xEA i t x6  ux lT

EOIARO ROOK

SECRETARY TO
coMMrS3 tOX

A00Rl33 YOUn REPLY tO

S_JAT E TAX Co_l,h4tsstoN
Mar io A.  Procaccino,
lpe5ril<t<X15a1trtr6gl$$,G pR E s I D Eil r
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

DilllEOr Albany, New York
S*1rt$ffi 5, l9?3

ffir &nS !{al. Eonry Snrlro
S f,lms Vil,tlge
Ucmffigh' Hfr tsurk l29So

Dc*r l*tr. tild f{rr. }&r}ror
Please take notice of the DrcIStflt
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section(s) 6n0 of th; Tax Law, any
proeeeding in court to review an adverse deci-
sion must be commenced within { mtfte
f rom the date of  th is  not ice.

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
h-ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep1y.

Very t ru ly  yoursTt
r r /
l l  t  |  /

/(r '{qJ1(u)(L' '
&. Smt fcfuurr€

Enc. HEARTNG oFFrcER

cc :  Pe t i t i one r ' s  Represen ta t i ve
rd-aw Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

HENRY MARKO and SIDNEY TISH
drb/a MARKO BEER DTSTRTBUI|ORS

for  Redeterminat ion  o f  Def ic iency  or

fo r  Refund o f  Un incorpora ted  Bus iness

Taxes  under  Ar t i c le  23  o f  the  Tax  Law

f o r  t h e  Y e a r s  1 9 6 0 ,  I 9 5 I ,  1 9 6 2  a n d

L 9 6 3 .

DECISION

DECISION

In the Matter of the Petit ion

o f

HENRY and FAY MARKO

for  Redeterminat ion  o f  Def ic iency  or

for Refund of Personal Income Taxes

under ArLtcLe 22 of the Tax Law for

t h e  Y e a r s  1 9 6 0 ,  1 9 5 1 ,  L 9 6 2  a n d  1 9 6 3 .

Pet i t ioners,  Henry Marko and Sidney T ish,  d /b/a Marko Beer

Dist r ibutors,  (here inaf ter  known as Marko Beer  Dis t r ibutors)  and

Henry and Fay Marko pet i t ioned for  a  redeterminat ion of  def ic ienc ies

in personal  income and unincorporated business taxes under  Ar t ic les

22  and  23  o f  t he  Tax  Law fo r  t he  yea rs  1950 ,  I 96L ,  L962  and  1963 .

A formal  hear ingT was held at  the of f ices of  the State Tax

Commission, B0 Centre Street, New York, New York, of l  December L7 '

I97O, and concluded on May 4,  I97I ,  before Lawrence A.  Newman,

Hear ing Of f icer .  The taxpayers were represented by Louis  Katzman,

Esq. ,  and the Income Tax Bureau was represented by Edward H.  Best ,

Esq . ,  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .
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ISSUES

I.  Was there a correct  f ind inq of  addi t ional  taxable net

income subject  to  the unincorporated business tax in  connect ion

wi th the par tnership of  Marko Beer  Dis t r ibutors for  the years

1960 ,  L96L ,  L962  and  1963  based  upon  an  aud i t?

I I .  I s  pe t i t i one r ,  Henry  Marko ,  sub jec t  i nd i v idua l l y  t o

addi t ional  personal  income tax as a resul t  o f  a  f ind ing of  addi -

t ional  d is t r ibut ive income f rom the par tnership of  Marko Beer

Dist r ibutors?

FINDINGS OF FACT

1.  Pet i t ioner ,  Marko Beer  Dis t r ibutors,  t imely  f i led

New York State unincorporated business tax returns for the years

1960 ,  I 96L  and  1962 .  Marko  Beer  D is t r i bu to rs  fa i l ed  to  t ime ly

f i l e  an  un inco rpo ra ted  bus iness  tax  re tu rn  fo r  1953 .

2.  Pet i t ioners,  Henry and Fay Marko,  t imely  f i led New York

State personal  income tax returns for  the years 1960,  L96L,  L962

and  1963 .

3 .  Consen ts  F i x ing  Per iod  o f  L im i ta t i on  ( rT -75 )  f o r  t he

years 1960,  L96I  and L962,  were executed on behal f  o f  the par tner-

sh ip  ex tend ing  the  pe r iod  fo r  assessmen t  t o  Ap r i l  15 ,  L967 .

4.  Not ices of  def ic iency for  personal  income and unincor-

po ra ted  bus iness  taxes  fo r  t he  yea rs  1960 ,  L96L ,  L962  and  1963

were issued on Apr i l  10,  L967 r  dg€t inst  the taxpayers under  F i le

No .  2A4L .
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5 .  The  pe t i t i one rs  t ime ly  pe t i t i oned  fo r  rede te rm ina t i on

o f  t he  de f i c i enc ies .

6.  An aud i t  was  comple ted  based upon ava i lab le  records .

Among these records  aud i ted  were  the  accounts  o f  S idney  T ish  a t

the  Roya l  SLate  Bank (19rc0-1963)  ,  S idney  T ish  and Henry  Marko

at  the  Hy land Nat iona l  gank  (1960-1963) ,  Henry  Marko  a t  the  Roya l

S t a t e  B a n k  ( I 9 6 O - L 9 6 2 ) ,  H e n r y  M a r k o  a t  t h e  F r a n k l i n  N a t i o n a l

Bank (1960-1963) ,  Fay  Marko  a t  the  Greater  New York  Sav ings  Bank

(1960-1952)  and Fay  and Mar lene Marko  a t  the  Greater  New York

S a v i n q s  B a n k  ( 1 9 6 0 - 1 9 6 3 ) .

AtI  the deposi ts  in  a l l  the banks were added up.  The

pet i t ioners were then g iven credi t  for  1oans,  redeposi ts ,  credi t

memos  and  ac tua l  " k i t i ng " .  K i t i ng ,  ds  used  he re ,  i s  t he  p rocess

by which a person can create fa lse funds by deposi t ing a check

f rom bank A,  where he has insuf f ic ient  funds to  back i t ,  to  bank

B. He then deposits a check from bank B in his bank A account

before the or iq ina l  check f rom bank A has c leared back to  bank A.

7 .  Pe t i t i one rs  fa i l ed  to  sus ta in  the  bu rden  o f  p roo f  t ha t

the unexpla ined deposi ts  charged to the i r  par tnership income

for  1960 through 1953 were caused by "k i t ing"  of  checks,  loans

obta ined or  any other  source except  par tnership income f rom

business operat ions.  They d id not  submit  any documentary or

other  suf f ic ient  ev idence to  suppor t  the i r  c la imed deduct ions

fo r  t rave l  expenses r  gds ,  o i l  and  s to rage  expenses ,  pe t t y  cash

charged as miscel laneous expenses or  deprec iat ion and repai rs

o f  t he i r  pe rsona l  ca rs  as  a  bus iness  expense  fo r  t he  yea rs  1960 ,
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196 I ,  L962  and  L963 .

B .  Pe t i t i one rs  fa i l ed  to  es tab l i sh  any  bas i s  f o r  deduc t i ng

renta l  expenses on a bui ld ing the par tnership owned for  L95L,

1962  and  1953 .

10,  Pet i t ioners improper ly  deducted a capi ta l  improvement

to the i r  warehouse for  1962.  The deprec iat ion on the capi ta l

improvement  is  proper ly  deducted for  1962 and 1963 and has been

al lowed upon audi t .  They d id not  account  for  the d i f ference in

profi t  and loss statements furnished to a bank and profi ts sho\,\r l

on  the i r  re tu rns  fo r  196 I  and  1953 .  Nor  d id  thev  subs tan t i a te

that  a  check made out  to  cash actual lv  was for  t ruck expense in

1963 .

A .

CONCLUSTONS OF I,AW

The neg l igence pena l ty ,  pursuant  to  the  Tax  Law,  i s

s u s t a i n e d .

B.  The pe t i t ion  is  den ied  as  to  each and every  i tem equa l - ing

the  add i t iona l  ne t  taxab le  income upon wh ich  the  Not ice  o f

D e f i c i e n c v  i s  b a s e d .

C.  In te res t  sha l l  be  added to  the  to ta l  amount  due pursuant

to the Tax Law-

9 .  Pe t i t i one rs  f a i l ed

the prof i t  f rom the sa le of

par tnership income and that

added  fo r  t he  vea r  1962 .

DATED: Albany, New York

September 5, L973

to  susta in the burden of  proof  that

the i r  A1bany branch was not  unrecorded

unrepor ted in terest  should not  be

CdVIMISSIONE

COMMISSIONER

STON


