
STATE 0F lilEW YORK
STATE TAX COUXISSION

In the Matrer of the Petition

of

OSCAR IIANKET

For a Redeter:nrination of a l),eficiency or
a Refund of Unincorporated gusiness

AFTIDAVIT OF MAITINC
OF NOTICE OT I'ECISION
BY (CERTTFTED) I'iAIL

Taxes under Article(s) 23
Tax Law for the (Vear(s) L967

of the

State of New York
Counfy of Albany

Lynn Wilson e being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 24th day of July , l-97 3 r she served the within

Notice of D,ecision (or Deterrnination) by (certified) mall r.rpon OSCAR MANKET

(representatlve of) the petitioner in the within

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

nrapper addressed as follows: Mr. Oscar Manket
57 Fallon Avenue
Elmont, New York 11003

and by deposlting same enclosed in a postpaLd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Offlce Departrnent withln the State of l{ew York.

Ttrat deponent further says that the said addressee is the (representatlve

of) petltloner herel.n and that the address set forth on said wrapper is the laet

known address of the (representatLve of the) petl.tioner.

before me this

of JuIy

Sworn to

, 1973.



STATE OF NEW YORK
STATE TAX COM}IISSION

In the llatter of the Petition
:

of

OSCAR IVIANKET

:
For a Redetermination of a Deficie4cy or
a Refund of Unincorporated Busifess.
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L967. :

AFTIDAVIT OF MAITIT{G
OF }IOTICE OT DECISTON
BY (CERTTTTED) HArr

State of New York
County of Albany

Lynn Wilson , being duly swornr deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 24th day of July , L97 3 r she served the wlthin

Notice of Decision (or Determinatlon) by (certified) mall upon HARRY BRAUN,

ESQ. (representatlve of) the petitioner in the within

proceedin$r by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follohrs: Harry Braun, Esq.
360 Lexington Avenue
New York, New York 1OOIB

and by deposltlng same enclosed in a postpald properly addressed nrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Office Department withln the State of ilew York.

firat deponent further says that the said addressee is the (representative

of) petltLoner hereLn and that the addrees set forth on said wrapper is the laet

known address of the (representatlve of the) petLtLoner.

Sworn to before me this

of July I 1973.day



STATE TAX COMMISSION

NORMA N F,  GA L  LMA N ' }c ]XEf f lKPRESIDENT

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '  s
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
EUILDING 9, ROOlli 2l4A

sT TE C ilPUS
ALEANY. N. Y. 12226

AREA COOE 51 8

4 5 7 - 2 6 5 5 , 6 , 7

S. Cehua
NG OFFTCER

Repres'entative

ffi S l A t E  T A t  C O M M t S g t O N

HEAFINO Ui l IT

E O f , A R O  R O O K

SECRETARY TO

c o M M t 3 3 t O X

AOOIESS YOUi  REPLY TO

Dtr*lpr Albany, New york

.IrrlY 34, L9?3

ldr. Oa(lrr $0nnltot
9? F;Llon lvalrur
El.mntr so!, f€ilrk IISSS

Drar tr{r. }xnnk*ts
Please take notice of the DeCIgtOil
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Sect ion{s)  

l rZ of  the Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 nontlr:
f rom the date of  th is  not ice.

{nV inquir ies concerning t}re computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto r.nay be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

""7'if'/ o,,ft=,
l//t/i'/'l
I ,'f l'(ni{,'-*



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

OSCAR MANKET : DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of Unincorporated Business :
Tax under Art icle 23 of the Tax Law :
for  t t re  Year  1967.  :

Pet i t ioner ,  Oscar  Manket ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporaLed business tax

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  L967 .  (F i l e  No  -  7866Of30 ) .

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commiss ion,  B0 'Centre Street ,  New York,

New York ,  oh  May  25 ,  L973 ,  E r t  9 :00  A .M.  Pe t i t i one r  appeared  by

Harry Braun, Esq. TLre Income Tax Bureau appeared by Saul Heckelman,

Esq . ,  ( James  Sco t t ,  Esq . ,  o f  Counse l )  .

ISSUE

Did pet i t ioner ,  Oscar  Manket 's  se l l ing act iv i t ies dur ing the

i  year  L967 const i tu te the carry ing on of  an unincorporated business?

FINDINGS OF FACT

1.  Pet i t ioner ,  oscar  Manket ,  and h is  wi fe  f i led a New York State

combined income tax return for  the year  1967.  He d id not  f i le  a

New York State unincorporated business tax return for said year.

2.  On February 22,  L97L,  the fncome Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Oscar Manket, imposing

unincorporated business tax in  the sum of  $L,493.43 upon the income

received by h im f rom his  act iv i t ies as a jewel ry  sa lesman dur ing

the year  1967.  I t  a lso imposed addi t ional  personal  income tax for

sa id  vea r  i n  t he  sum o f  S366 .85  as  a  resu l t  o f  a  Federa l  aud i t .  I t

,  a . "o r l rnn l y  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $2 ,L78 -67 .
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3.  Pet i t ioner ,  Oscar  Manket ,  d id  not  contest  the imposi t ion

of  addi t ional  personal  income tax for  the year  L967.  On Apr t l -  2 ,

L973,  he remi- t ted to  the Income Tax Bureau the sum of  $476.8I  which

represented palzment of the addit ional personal income tax for said

year  p lus accrued in terest  on sa id tax.

4.  Dur ing Lhe year  1967,  pet i t ioner ,  Oscar  Manket ,  was a jeweIry

salesman.  He represented three f i rms in  the sa le of  sa id i tems.  The

products sold, by him for each f irm were noncompetit ive. He did not

have an of f ice or  any employees.

5.  Dur ing the year  L967,  the f i rms for  whom pet i t ioner ,

Oscar Manket, sold merchandise withheld Federal and New York State

income taxes and social security tax from the commissions paid to

him. TLrey covered him for workmen's compensation and unemployment

insurance.  He was not  re imbursed for  any of  h is  bus iness expenses.

These expenses amounted to approximatety one-third of his commission

income.  He deducted h is  bus iness expenses f rom his  gross commiss ions

on his Federal income tax return. Ttre f irms for whom he sold merchandise

did not  exerc ise any substant ia t  superv is ion or  contro l  over  h is  sa les

act iv i t ies and techniques or  over  the t ime he devoted to  sa les,  except

to l imi t  the ter r i tory  in  which he could se l l .

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Oscar Manket, from

the f irms he represented during the year T967 constitut.ed income from

his regular  bus iness of  se l l ing jewetry  and not  compensat ion as an

employee exempt from the imposit ion of the unincorporated business tax

in accordance with the meaning and intent of section 703 (b) of the

Tax Law.

B.  Thrat  the aforesaid act iv i t ies of  pet i t ioner ,  Oscar  Manket ,

during the year L967 constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to the unincorpor-

ated business tax in  accordance wi th  the meaninq and in tent  o f  sect ion

7O3 of  the Tax Law.
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C. That the petit ion of Oscar Manket

of  Def ic iency issued February 22,  L97L,  is

shaI l  receive credi t  against  sa id Not ice of

pal rment  made by h im on Apr i l  2 ,  L973.

DATED: Albany, New York
Ju Iy  24 ,  L973

is denied and ttre Notice

susta ined.  Pet i t ioner

Deficiency for the

STATE TAX COMMISSTON

, / \ ' i  i -

fr/'"'r, '', t'.,=
trOMI{ISSIONER '/

bcrG*, )G-.,-'^---
COMMISSIONER

COMMISSION


