
gTATE 0F I{EW YORK
STATE TAX COMXISSION

In the Matter of the Petitlon
:

of

MARVIN KONER :

:
For a Redetermination of a Deficiency or
a Refund 6f Unincorporated Business;
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L966 & :-.967 :

State of l{ew York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

agel and that on the 7Ln. day of November , 1973, she served the wlthin

lfotice of Decision (or Determinatton) by (certlfied) mail r.apon Marvin Koner

(representatlve of) the petitioner in the wlthin

proceedin$, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows:Mr. Marvin Koner
127 West  56th Street
New York, New York

and by deposlting same enclosed in a postpald properly addresserl wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post 0ffice Department withln the State of New York.

firat deponent firrther says that the said addressee is the (representative

of) petttloner herein and that the address set forth on said wrapper is the last

known address of the (representatlve of the) petitioner,

Sworn to before rne this

AFTIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFIED) HAII

day



STATE OF T.IEt.t YORK
si'atr rAx couulssroN

In the l,fatter of the Petition
3

of

MARVIN KONER AFFIDAVIT OF MAITINC
OF }IOTICE OF DECISTON
BY (CERTTFIED) t{AIr,

For a Redetemination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Article(s) Z: of the
Tax law for the (Year(s) L966 & 1967 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 7Lh day of November , L973, she served the within

Notice of Decision (or Determination) by (certified) mail upon Bernard Goodman, C.P.A.

(representatlve of) the petitioner in the wlthin

proceedingl by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Bernard Goodman, C. P.A.
1O9 Croton Avenue
Ossining, New York

and by depositing same enclosed in a postpald properly addresserl wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

fitat deponent firrther says that the said addressee i.e the (representative

of) petltLoner herein and that the address set forth on said wrapper is the laet

known address of the (representatlve of the) petitLoner,

Sworn

7L}]

to

day

i - (

before rne this



STAT E TAX COtvT\4t SSION

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, RooT{ 2I4A

stATE CAi|PUS
ALBAT{Y, N. Y. t2226

A R E A  C O O E  5 1 8

4 5 7 - 2 6 s 5 , 6 , 7

Datedr Albany, New york

lfoveriber ?, I9?3

s Representative

DEPARTMENT
StAYf lAr  coMMrsstof l

)|EAR tNG UlilT .

EOUARO ROOK

sECRETARY TO
coM|t tS3tox

AOOIESS YOUR REPLY TO

Mar io  A .  P rocacc ino ,
XgiF{tXE<I(>{t{XD{D[K)iEESCXa e s r oerr
A .  B R U C E  M A N L € Y

M I L T O N  K O E R N E R

l{r. $iarvin l(oner
127 lsest 96Ar Straot
Sew Yolk, Xow York

Dclr !lr, btrerr

Please take notice of the DggISXOtl
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Sect ion(s)  722 of  th ;  Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 Monthr
from the date of this notice

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto T?y be addressed to ttre undersigned.
Itrese wil l  be referred to the proper pirty for
rep1y.

Enc .

cc :  Pe t i t i one r '
Law Bureau

a

OFFICER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MARVIN KONER

for Redetermination of Deficiency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L966 and 1967.

DECISION

Pet i t ioner ,  Marv in Koner ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax under ArLicIe 23 of the Tax Law for the years L966 and 1967.

(F i l e  No .  78872769) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  a t  Lhe of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  New York,  on December 14,  L972,  dt

9:15 A.M.  Pet i t ioner  appeared by Bernard Goodman,  C.P.A.  fhe

Income Tax Bureau appeared by SauI  Heckelman,  Esq. ,  (Francis  X.

Boy lan ,  Esq . ,  o f  Counse l )  .

ISSUES

I .  D id pet i t ioner ,  Marv in Koner 's  act j -v i t ies as a f ree- lance

photographer during the years L966 and L967, constitute the practice

o f  a  p ro fess ion?

I I .  Did pet i t ioner ,  Marv in Koner ,  have reasonable cause for

fai lure to f i le New York State unincorporated business tax returns

for ttre years L966 and L967?

FTNDINGS OF FACT

I .  Pet i t ioner ,  Marrz in  Koner ,  and h is  wi fe  f i led New York

State combined income tax returns for the years 1966 and L967.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .
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2- On November 24, L969, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Marvin Koner,

imposing unincorporated business tax in  the sum of  $1,513.98,

upon the income received by him from his activit ies as a free-

lance photographer  dur ing the years 1966 and 1967.  I t  a lso

imposed a penal ty  pursuant  to  sect ion 685(a)  of  the Tax Law in

the sum of  $378.49 for  fa i lure to  f i le  New York State unincor-

porated business tax returns for  sa id years.  In  accordance wi th

the aforesaid Statement  of  Audi t  CLranges,  i t  issued a Not ice of

De f  i c i ency  i n  t he  sum o f  $2 ,084 .98 .

3.  Dur ing the years 1966 and 1967,  pet i t ioneq,  Marv in l (oner 's

business income was der ived f rom his  act iv i t ies as a f ree- lance

photographer. He special ized in taking photographs to i l lustrate

stor ies and ar t ic les appear ing in  nat ional  magazines.  He was

retained to take photographs by magazines such as Playboy, Fortune,

Redbook,  Esqui re,  Pageant ,  and In f in i ty .

4 .  Pet i t ioner ,  Marv in Koner ,  received a B.A.  degree in

Biology from Alfred University in L941. He attended Air Force

scltools in photography, photo intetl igence and aerial photography

while serving in the Air Force between L943 and 1946. He attended

the Germain School of Photography in 1947. He also attended

seminars for talented photographers in New York City, conducted

by Alex Brodevitch. He lectured on photography at numerous

univers i t ies and photography c lubs.  He wrote severa l  ar t ic les

for publications in the f ield of photography.

5.  Dur ing the years l -966 and L967,  a l l  o f  pet i t ioner ,  Marv in

Idoner's business income as a free-lance photographer was derived

from personal  serv ices rendered.  Capi ta l  was not  a  mater ia l  income

producing factor .
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6.  Pet i t ioner ,  Marv in l (oner ,  was advised by h is  counsel

that he was not required to f i le New York State unincorporated

business tax returns for  the years L966 and L967.

CONCLUSIONS OF I,AW

A. That  the act iv i t ies of  pet i t ioner ,  Marv in Koner ,  as a

free-lance photographer during the years L966 and L967, althougtr

requi r ing specia l  knowledge and exper ience,  d id  not  const i tu te the

practice of a profession exempt from the imposit ion of the unincor-

porated business tax in accordance with the meaning and intent of

sect ion 703 (c)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Marv in Koner ,

during the years L966 and L967, constituted the carrying on of an

unincorporated business and his income derived therefrom was sub-

ject to the unincorporated business tax in accordance with the

meaningr and intenL of section 703 of the Tax Law.

c.  That  pet i t ioner ,  Marv in Koner ,  had reasonable cause for

fai lure to f i le New York State unincorporated business tax returns

for the years L966 and L967 r €rnd., therefore, the penalty assessed

pursuant  to  sect ion 685 (a)  o f  the Tax Law is  waived.

D. That the petit ion of Marvin Koner is granted to the

extent  o f  cancet l ing the penal ty  imposed pursuant  to  sect ion 685 (a)

of  the Tax Law for  the years L966 and T967,  in  the sum of  $378.49t

that the Income Tax Bureau is hereby directed to accordingly modify

the Not ice of  Def ic iency issued November 24,  L96g;  and,  that  except

as so granted,  the pet i t ion is  in  a l t  o ther  respects  denied.

DATED: Albany, New York

November 7, 1973

STATE TAX COMMISSION

COMMISSIONER

coMMrssroNER ry

\M""{fir., \c"o-.J---
COMMISSIONER


