
STATE OF NEI{ YORK
STATE TAX COIIIIISSION

In thc l{atter of the Petltion
:

of

.]OSEPH H. KELLY

:
For a Redctermlnation of a lleftclency or
a Refirnd of Unincorporated Business:
taxee under Article(s) ZS of thc
Tax law for the (Year(s)1963 ,L964 and:

1  965

wrapper addresged as follors:

ATFIDAYIT OF I{AIIIXC
OF IIOTICE OT DECISIOT
BY (CERTIFIED) HAII,

State of Nen York
County of Albany

MARTHA FUNARO , belng duly eworn, depoees and eaye that

she ls an enPloyee of the llepartnent of Taxation and Flnance, over 18 years of

age; and that on the 15th day of February t L973 1 she cervcd the wlthll

Notice of Ilecislon (or Determinatton) by (ccrttfied) nail upon JOSEPH H. KELLY

(reBrresentatLve of) the petitloner ln the rlthln

proceedLngl by errclosing a true copy thereof in a seeurely sealed poatpal.d

Joseph H. Kel ly
349 Woodbridge Lane
Jer icho ,  New York  11753

and by depoeltlng eane enclosed in a postpald properly addreeged wrapper ln a

(post office or offlcial depository) under the exclugl,ve care and cnatody of

the llnlted States Pogt Offlce Depar{:ncmt wlthln the State of lfo York.

Ttrat deponent ftrrther Bays that the sald addreasce ia the (repreaeutatl.ve

of) petitl.oner hereln and that the addrees eet forth on aaLd rrapper fu the Laat

known addreae of the (repreeentatLvc of the) lrctltloner.

Srora to before ne thls

l5th day of February
\ / l . l |

19 77



STATE TAX COfVTMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

cc Peti t ioner's Representative
Law Bureau

DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY. N. Y. 12?21

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

DATED:Albany, New York
February L5,

'/l,q
PadL B.
HEARING OFFICER

FINANCE

1973

3IATE TAX COMMt53tOI

t{EAilflc ufltr

EOWARO ROOK

SECIE'ARY IO
coMMtS3 tox

AOOiEss YOUR iEPLY TO

Ooseph H. Kelly
349 Woodbridge lane
,Jerieho, New York 11753

Dear  Mr .  Ke l l y :

Please take notice of the DECISION
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to seetion 722 of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 mOnthg after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

of

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet i t ion

o f

JOSEPH H. KELLY

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1963 ,  L964  and  L965 .

DECISION

Pet i t ioner ,  ,Joseph H.  Kel ly ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business tax

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1963 ,  L964  and  1965 .

(F i l e  No .  46750079) .  A  fo rma l  hea r ing  was  he ld  be fo re  pau l  B .

Coburn,  Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New yorkr  New york on December LL,  L972,  dt

3:00 P.M.  Pet i t ioner  appeared pro se.  The Income Tax Bureau

appeared  by  Sau l  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Ese . ,  o f

Counse l ) .

ISSUE

Did  pe t i t i one r ,  Joseph  H .  Ke l l y , s  ac t i v i t i es  as  a  da ta

p rocess ing  consu l tan t  du r ing  the  yea rs  1953 ,  L964  and  1965  cons t i t u te

the pract ice of  a  profess ion?

FIIIDINGS OF FACT

1.  pet i t ioner ,  Joseph H.  Kel ly ,  and h is  wi fe  f i led New york

State income tax res ident  re turns for  the years L963,  L964 and 1965.

He d id not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .
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2.  On January 22,  1968,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Joseph H.  Kel ly ,

imposing unincorporated business tax upon the income received

by h im f rom his  act iv i t ies as a data processing consul tant  dur ing

the years 1963,  1964 and 1965 and accord ingly  issued a Not ice of

De f i c i ency  i n  t he  sum o f  $L ,297 .9L .

3.  Pet i t ioner ,  Josgph H.  Kel ly ,  was an independent  data

processing consul tant  dur ing the years 1963,  L964 and 1965.  He

special ized in computer techniques, computer equipment evaluation

and select ion and computer  language evaluat ion and se lect ion.  He

developed computer technique manuals. He did not do programming.

He advised and guided h is  c l ients  concern ingl  the ef f ic ienc ies and

ef fect iveness of  the i r  overa l l  computer  complexes.  His  corporate

c l ients  inc luded I .B.M",  Sperry  Rand Corporat ion,  Prent iss Hal l

Corporat ion and O.E.  Mclntyre.

4 .  Pe t i t i one r ,  Joseph  H .  Ke l l y ,  rece i ved  a  B .S .  Degree  i n

physics and math from Hobart College in 1950- He was employed

by Remington Rand Corporat ion f rom 1951 to 1961.  He gained h is

expert ise in the area of computers and data processing

through on the job training wtri le employed by said corporation.

He became an independent  data processing consul tant  in  1961.

He is  l is ted in  "Whors Who in  Data Processing"  and is  a  member

of the Association of Computing Machines,

5 .  Dur ing  the  yea rs  1953 ,  L964  and  1965 ,  a l l  o f  pe t i t i one r ,

Joseph H.  Kel ly 's  income as a data processing consul tant  was

der ived f rom personal  serv ices rendered.  Capi ta l  was not  a  mater ia l

income producing factor.
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6.  There were no univers i ty  degrees in  the data processing

f ie ld  aL the t ime pet i t ioner ,  Joseph H.  Kel ly  entered i t '  There

are now many univers i t ies of fer ing degrees in  computer  sc ience.

CONCLUSIONS OF LAW

A. That  the act iv i t ies of  pet i t ioner ,  , foseph H- Kel ly ,  as

a data processing consul tant  dur ing the years L963,  J-964 and 1965,

alLhough requir ing special knowledge and experience, did not

const i tu te the pract ice of  a  profess ion exempt  f rom the imposi t ion

of the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Joseph H.

Kel ly ,  dur ing the years 1963,  Lg64 and 1965 const i tu ted the carry ing

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law-

C.  That  the pet i t ion of  Joseph H.  Kel ly  is  denied and the

No t i ce  o f  De f i c i ency  i ssued  January  22 ,  1968 ,  i s  sus ta ined .

DATED: Albany, New York
Februa rv  15 ,  L973

STATE TAX COMMISSION

V\u:tI6 \d*n,,.,,;
COMMISSIONER

SS IONER


