
STATE OF I.IEW YORK
STATE TAX COMHISSION

In the l,latter of the Petitlon
:

of

JOSEPH HELMRICH 
:

:
For a Redetermination of a Deficlency or
a Refund of Unincorporated Business;
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L966 a 1967 :

State of New York
County of A1bany

Martha Funaro , being duJ-y swornr deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

ager and that on the 23rdday of July , L973 I she served the within

Notice of Decision (or Deterrninatlon) by (certified) mal.l r.rpon Joseph Helmrich

(representative of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Joseph Helmrich
Evergreen Row, Windmil l  Farm
Armonk, New York

and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0ffice Department withln the State of l{ew York.

firat deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said wrapper is the last

known address of the (representatlve of the) petLtioner.

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) r{Arr,

Sworn to before me this



STATE OF NEW YORK
STATE TAX COMXISSION

In the lfutter of the Petition
:

of

JOSEPH HELMRICH 
:

:
For a Redetermination of a Deficlency or
a Refund of Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) L966 & 1967 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an ernPloyee of the Departrnent of Taxation and Finance, over 18 years of

agee and that on the 23rd 6sy e1, JuIy r L973, she served the within

Notice of llecision (or Determination) by (certified) mal.l upon Barnet H. Goldberg

(rep:esentative of) the petitioner in the wlthin

proceedingr by enelosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Barnet H. Goldberg

iffi Hxi:"$"*";::;
and by deposltlng same enclosed in a postpald properly addressed wrapper l.n a

(post office or official depository) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

That deponent firrther says that the said addressee is the (representatlve

of) petttloner herein and that the address set forth on said wrapper is the last

known address of the (repreeentatlve of the) petltioner.

AFFIDAVIT OP MAITING
OP }IOTICE OF DECISTON
BY (CERTTFTED) r{AIr

Sworn to before me this



STATE TAX COTli l I lSSION' :- _,,'
N O R M A N  F ,  c A L L M A N ,  - t  P R E S T D E X T

A .  B R U C E  M A N L . E Y

M I L T O N  K O E R N E F I

Enc

c c :

STATE OF NEW YORK

OF TAXATION AND FTNANCE
BUILDING 9, ROOtv{ 2l,lA

STATE C'^TPUS
AlSAt{Y. N. Y. t2226

A R E A  C O D E  5 I 8

4 5 7 - 2 6 5 5 ,  6 ,  7

letdl r Albany, New york

iluly 33, lg?3

DEPARTMENT
s?AYt  YAt  coMl r rsg to t l

HEAFHC Ufa tT

E O I A R O  R O O K

SECRETARY TO

coMMtS3tOl l

AODiESS YOUi  iEPLY TO

,hru$ Snlmricib
stnrgrrrerr hr, fttn&tXl hn
lffidr, &tr Tork

hrr tlr. lrlnrts,h r
Please take notice of the SSIgftr
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect ion(s)  

?r t  o f  tha Tax Law,  anyproceeding in court to review an .adverse deci-
sion must be commenced within * f&ufti
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of taxdue or refund al lowed i i  accordaice with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto r.nay be addressed t; the undersigned.
These wil l  be referred to the prop", pirty for
reply .

u"7i'Yo,oo)/'/

!/ /// //{Jrk:'
HEARING OFFICER

Pet i t ioner '  s  Representa t ive
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

In  Lhe Mat ter  o f  the Pet i t ion

o f

JOSEPH HELMRICH :  DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of UnincorporaLed Business
Tax under  Ar t ic le  23 of  the Tax Law :
for  the Years L966 and 1967.

Pet i t ioner ,  ,Joseph Helmr ich,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iencv or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years L966 and 1967.  (F i Ie

No .  7 -78646393) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

80  Cen t re  S t ree t ,  New York ,  New York ,  o r r  May  25 ,  L973 ,  d t  10 :30  A .M.

Petit ioner appeared by Barnet H. Goldberg. The Income Tax Bureau

appeared by Saul  Heckelman,  Esq.  (James Scot t ,  Esq. ,  o f  Counsel ) .

ISSUE

Did pet i t ioner ,  Joseph Helmr ich 's  se l l ing act iv i t ies dur ing

the years L966 and 1967 const i tu te the carry ing on of  an unincor-

porated business?

FII@INGS OF FACT

1.  Pet i t ioner ,  Joseph Helmr ich,  and h is  wi fe  f i led New York

State combined income tax returns for  the vears L966 and 1967.

He d id not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .
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2.  On November 24,  L969,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Joseph Helmr ich,

imposing unincorporaLed business tax upon the income received

by h im f rom his  act iv i t ies as a sa lesman dur ing the years L966

and  1967 ,  I t  a l so  imposed  a  pena l t y  o f  $458 .52  fo r  f a i l u re  to

f i le New York State unincorporated business tax returns for

sa id years.  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$2 ,487 .36 .

3.  Pet j - t ioner ,  Joseph Helmr ich,  conducted a text i le  sa les

business under the name of Helmrich lexti le Company during the

years L966 and 1967.  He represented Mardenise Corp-  dur ing

the period f rom ,January 1, 1966 through October 6, L966 - He

represented Hanover  Mi l ls ,  Inc.  dur ing the per iod f rom October  7,

L966 through December 31,  1967.

4.  Helmr ich Text i le  Company mainta ined an of f ice at

52 Park Avenue in New York City during the years L966 and 1967.

Pet i t ioner ,  Joseph Helmr ich,  pa id a l l  o f  the expenses of  the

of f ice,  wi th  the except ion of  rent  which was paid by the pr inc i -

pals for u/hom he sold texti les. Commissions were paid by the

principals to the company. Federal and New York State income

taxes and soc ia l  secur i tv  tax were not  wi thheld f rom these

commission payments. He f i led a Schedule ' tC" in wtrich he

deducted the business expenses from the gross commissions. He

also deducted palzments made to a self-employed retirement fund

on h is  Federa l  income tax return for  the year  L967.  The f i rms
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for  whom he so ld text i les d id  not  exerc ise any substant ia l  super-

v is ion or  contro l  over  h is  sa les act iv i t ies and techniques or

over  the t ime he devoted to  sa les.

5.  Pet i t ioner ,  Joseph Helmr ich,  fa i led to  submit  any

evidence that  he had reasonabl .e  cause for  fa i l ing to  f i le  New York

State unincorporated business tax returns for the years L966 and

7967 .

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Joseph Helmrich,

from the f irms he represented during the years 1966 and 1.967

const i tu ted income f rom his  regular  bus iness of  se l l ing text i les

and not compensation as an employee exempt from the imposit ion of

the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Joseph He1mrich,

during the years L966 and L967 constituted the carrying on of an

unincorporated business and h is  income der ived theref rom was subject

to the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 7O3 of  the Tax Law-

C That the petit ion of Joseph Helmrich is denied and the

Not ice of  Def ic iency issued November 24,  L969,  is  susta ined.

DATED: Albany, New York

J u l y  2 3 ,  L 9 7 3

STATE TAX COMMISSION

COMMISSIONER


