
STATE OT NEW YORK
STATE TAX COUIIISSION

LLOYD M. ANd ARLENE M. GOLDFARB

For a Redetermination of a DeficLency or
a Refund of Unincorporated Busrness;

State of New York
County of Albany

MARTHA FUNARO

In the l,fatter of the Petitlon

of
ATFIDAVIT OP MAILII{C
OF }IOTICE Of DECISION
BY (CERTTFTED) trArt

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1965,1_9G6 and:

1967  .

r being duly swornl deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agee and that on the lgth day of December , 1973, she served the wtthln

Notice of lbcision (or Determination) by (certified) maLl upon LLoyD M. and

ARLENE M. GOLDFARB (representatl.ve of) the petitioner in the wlthin

proeeeding, by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr.  and Mrs.  L lovd M.  Goldfarb
49 Mar ia  Dr ive
H i l l sda le ,  New Je rsey

and by deposlting sanre enclosetl in a postpaLd properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Departrnent withln the State of l{ew York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petltioner herein and that the address set forth on said wrapper is the laet

known address of the (representative of the) petitioner.

Sworn to before me this

3 .9th day of Decem ,r



STATE OF NEW Y9RK
SIATE TAX COMMt53lot l

H€AR0|G uxtT

EOUARO ROOK

SECREIAiY TO
coMM ts3 tot{

ADORE33 VOUN REPLY TO

STATE TAX COMMISSION
Mar io  A .  Procacc ino
XXaegill(D<FC)C,XXDeXX PR Es I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOlvl2l4A

STATE CAMPUS

ALBANY, N. Y. l2U7
AREA COOE 5 I8

457 -2655 ,  6 ,  7

DAT6D; Albany, New York

Dccember 19, 1973

Mr. and Urr. Lloyd M, Goldfarb
49 Marla Drlve
Billrdala. Smr Jeney

Derr Mr. and Mra. Goldfarbl

Please take notice of the
the State Tax Commission

DECISION
enclosed herewith.

of

Please take further notice that pursuant to NeAtlOn ?22 Of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 fnOnthe after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These rrill be referred

to the ptoper party for reply.

Very truly yours,

/y't 0 '''i // ,-P. ' 1-/ v'u./\/l!-

$lgeL G. I{rlght
HEARING OFFICER

Petit ioner's Representative
Law Bureau

AD-r,r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

LLOYD M. and ARLENE M. GOLDFARB

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1965 ,  1966  and  L967 .

DECISION

Llovd M.  and Ar lene M.  Goldfarb f i led a pet i t ion under

sect ions 589 and 722 of  the Tax Law for  a  redeterminat ion of

a def ic iency,  issued under  date of  September 28,  L97O, for  un in-

corporated business taxes imposed by Ar t ic le  23 of  the Tax Law

for  the years L965,  1966 and,  L967.

A  hea r ing  was  he ld  on  June  16 ,  L972 ,  d t  t he  o f f i ces  o f

- - - ' -  
the State Tax Commiss ion,  80 Centre Street ,  New York c i ty ,

before Nigel  c .  Wr ight ,  Hear ing Of f icer .  The pet i t ioner  was

not represented. The Income Tax Bureau was represented by

Saul  Heckelman,  Esq.  appear ing by Francis  X.  Boylan,  Esq. ,  o f

Counsel .  The record of  sa id hear ing has been duly  examined

and considered.

ISSUE

The issue in  th is  case is  vrhether  pet i t ioner ,  a  sa les

representative, is engaged in an unincorporated busi-ness.

FINDINGS OF FACT

1.  Mr.  Goldfarb is  a  sa les representat ive for  companies

in the br ida l  wear  f ie ld .  He began in  th is  bus iness as a fu l I
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t ime representat ive of  Edward E.  Berger  Inc.  o f  1385 Broadway,

New York City. He left brief ly to operate his own manufacturing

business but  la ter  re turned to  Edward E.  Berger  Inc.  and a lso

to a f irm owned by the same interests and on the same premises,

Ondine Wraps, Inc. He was then al lowed to represent Creations-

by-Aria of the same address and ivt i lady Bridals located at

499 Seventh Avenue as s ide l ines-  In  L966 he had to drop

Creations-by-Aria as he had begun to represent a competing

l ine,  Judy Formals Inc.  a lso of  the same address.

2.  Judy Formals Inc.  wi thheld taxes and soc ia l  secur i ty

for  1966 and L967,  At  a  la ter  t ime they ceased th is  wi th-

holding. None of the other manufacturers ever withheld. There

is no evidence that peLit ioner was ever covered for unemployment

insurance or  workmen's  compensat ion.

3.  Pet i t ioners '  ter r i tory  was New England,  New York State,

and parts of Pennsylvania and Maryland,

4.  Pet i t ioner  was not  re imbursed for  any expenses.  These

expenses amounted about one-fourth of his commission income. His

commission income was approximately the same from each principal,

counting Ondine Wraps Inc. and Edward E. Berger Inc. as one

pr inc ipa l ,

5 .  There is  no speci f ic  ev idence that  any pr inc ipa l

d i rec ted  the  d .e ta i l s  o f  pe t i t i one rs ,da i l v  ac t i v i t i es .

6.  Pet i t ioner  re l ied on the advice of  an accountant  in

not  f i l ing returns.

7.  The def ic iency in  issue is  in  the amount  of  ( for  a l l

t h ree  yea rs )  o f  $1 ,535 .43  p lus  i n te res t  o f  $300 .94  and  a  pena l t y
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fo r  fa i l u re  to  f i l e  a  re tu rn  o f  $383 .86  fo r  a  to ta l  o f  $2 ,220 .23 .

CONCLUSIONS OF LAW

The petit ioner has not carried the burden of proof that

any of his principals had a r ight to control the method and

manner  of  per formance of  h is  dut ies.  He is  therefore not  an

employee and is subject to tax. However the penalty is waived

since pet i t ioner  had re l ied on competent  adv ice.

DECISION

The def ic iency,  wi thout

waived, is found due together

computed under section 684 of

the penalty which is hereby

wi th such in terest  as may be

the Tax Law,

DATED: Albany, New York
December  L9 ,  L973

STATE TAX COMMISSTON

COMMISSIONER

z-V-zttcczl$

fiaz(z <
COMMISSIONER

COMMISSIONER


