
STATE OF NEW YORK
STATE TAX COMXISSION

In the l,latter of the Petltion

of

PETER GILBERT

For a Redeterrnination of a DeficLency or
a Refund of Unincorporated Businbss

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) lrArl

Taxes under Arttcle(s\ 23
Tax Iaw for the (Year(s) 1967

of the

State of New York
County of Albany

Martha Funaro , being duly sworn; deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 2nd day of November r 19 73, she served the withln

Notice of Decision (or Determination) by (certified) maLl r.rpon peter Gilbert

(representative of) the petitioner in the wlthirr

proceedingr by encloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Mr. peter Gilbert
29 Spli t  Rock Drive
Kings Point, New York IIO24

and by deposlting same enclosed in a postpald properly addressed rvrapper J.n a

(post office or official depository) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

fitat deponent further says that the said addressee ia the (representative

of) petitloner herein and that the addrees set forth on said lrrapper is the laEt

known address of the (representatLve of the) petitioner.

Sworn

2nd

to before me thls



STATE OT NEt{ YORK
STATE TAX COM}IISSION

In the l'fatter of the Petitlon
:

of

PETER GILBERT
:

For a Redetermination of a D,eficlency or
a Refund of Unincorporated Busiiessg
Taxes under Article(s) ZS of the
Tax Law for the (Vear(s) 1967 :

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financel ov€t 18 years of

age; and that on the 2nd day of November , L973 I she served the within

Notice of Ilecision (or Deterrnination) by (certified) mall upon Fred.erick

Wer the imer ,  C -P .A . (representatlve of) the petitioner in the wlthirr

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wraPPer addressed as fol lons: Frederick Wertheimer, C.P.A.
400 Madison Avenue
New York, New York 10017

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposftory) under the exclusive care and custody of

the United States Post Office Department withln the State of lfew York.

That deponent further says that the said addressee is the (representative

of) petttloner herein and that the address set forth on said h,rapper is the laet

known address of the (representatlve of the) petltioner.

Sworn to before rne this

AFFIDAVIT OF I''AIIINC
OF NOTICE OT DECISTON
BY (CERTTFTED) IOIL

2nd day of Noy



STAT E TAX COtvTrrlls,stoN
Mar io  A .  P rocacc ino ,

XOHiI!3$aX)C'XrcllXXXt{t)Oc pR E s I o EN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Sect ion (s)  722
proceeding in court to
sion must be commenced.
from the date of this

Enc .

cc :  Pe t i t i one r , s
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BU|LDING 9, ROOtv{ 2l4A

STATE C,AIIPUS
AtSAitY, it. Y. t2216

AREA CODE 5. I  8
4 5 7 - 2 6 5 5 , 6 , 7

t t^ t f  74t  corrMtsgtox

HEARITG U i IT .

EOUARO ROOK

SECRETARY YO
c0MM t ! t3tox

AOOIISS YOUn REPLY tO

htedr Albany, New york

trournbrr lr 19?3

t&. Fttor (}ltb.rt
2$ Spllt fo€k ktrn
Slngr hintf Xw llork tlOA4

Frrr tr. Gtlb*rtl

Please take notice of the ppgtrgtil
of the state Tax commissi& enclosed herewith.

Please take fur ther  not ice that pursuant to
of the Tax Law, any

review an adverse deci-
within d lhrttrr

no t i ce .

{nV inquir ies concerning the computation of tax
due or refund al_lowed i i  accord.ance with this
decision or concerning any other matter relative
hereto may be addressed t6 the undersigned.
T'hese wil l  be referred to the proper pirty for
repIy .

t ' /  /v"ra/ Vo+o *y''",
; / / / / ' /
l/ ,,/i /// t ,/

/// / t//
| /" /.. ,,/ ' '/ '

LuI l. C*ura
HEARING OFFTCER

Representat ive



STATE OF NEW YORK

STATE TAX COMMISSTON

In the  Mat te r  o f  the  Pet i t ion

o f

PETER GILBERT

for  Redeterminat ion  o f  Def ic iency  or  fo r
Refund of Unincorporated Business Tax
under  Ar t i c le  23  o f  the  Tax  Law fo r  the
Y e a r  L 9 6 7 .

DECISION

Pet i t i one r ,  Pe te r  G i l be r t ,  has  f i l ed  a  pe t i t i on  fo r  rede te r -

minat ion of  def ic iencv or  for  re fund of  un incorporated business

tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  1967 .  (F i l e  No .

72300582) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  B0  Cen t re  S t ree t ,

New York ,  New York ,on  Oc tobe r  L9 ,  L972 ,  a t  9 :15  A .M.  Pe t i t i - one r

appeared by Freder ick Wertheimer,  C.P.A.  fhe Income Tax Bureau

appeared  by  Sau l  Hecke lman ,  Esq .  (So lomon  S ies ,  Esg . ,  o f  Counse l )  .

I S S U E

Were the  serv ices  rendered by  pe t i t ioner ,  Peter  G i lber t ,  dur ing

the  year  1967 as  an  employee o f  Automat ic  Meta l  Produc ts  Corpora t ion

s o  i n t e r r e l a t e d  a n d  i n t e q r a t e d  w i t h  h i s  a c t i v i t i e s  i n  c o n n e c t i o n

wi th  h is  un incorpora ted  bus iness  as  an  e lec t ron ic  components  sa lesman

s o  a s  t o  c o n s t i t u t e  p a r t  o f  a  b u s i n e s s  r e g u l a r l y  c a r r i e d  o n  b y  h i m ?

FTNDTNGS OF FACT

I .  Pe t i t i one r ,

po ra ted  bus iness  tax

P e t e r  G i l b e r t ,  f i l e d

re turn  fo r  the  vear

a New York State unincor-

L967.  He omi t ted f rom



2 -

bus iness  i ncome on  sa id  re tu rn  sa la ry  i ncome in  the  sum o f  $52 '6LL .9O

received f rom Automat ic  Meta l  Products  Corporat ion dur ing sa id year .

He  l i s ted  h i s  k ind  o f  bus iness  as  " sa les  rep resen ta t i ve "  on  sa id

re tu rn .

2.  On February 22,  I97I ,  the Income Tax Bureau ISSUeO a

Statement  of  Audi t  Changes against  pet i t ioner ,  Peter  Gi lber t ,  imposing

unincorporated business tax in  the sum of  i2 ,LOA.48,  upon the sa lary

income of  $52,511.90 received by h im dur ing the year  : . -967 f rom

Automat ic  Meta l  products  Corporat ion upon the grounds that  sa id

income was business connected and accord ingly  issued a Not ice of

De f i c i ency  i n  t he  sum o f  $2 ,464 .66 .

3.  Dur ing the year  1967 Automat ic  Meta l  Products  Corporat ion

was engaged in  the manufacture of  e lect ronic  components consis t ing

p r imar i l y  o f  coax ia l  connec t i ons .

4 .  Be tween  January  L ,  L967  and  Apr i l  24 ,  1967 ,  pe t i t i one r ,

peter  Gi lber t ,  was employed by Automat ic  Meta l  Products  Corporat ion

as  v i ce  p res iden t  and  sa les  manag ,e r  a t  a  sa la ry  o f  $200 .00  a  week .

He d id not  own anv s tock in  the corporat ion.  He a lso acted as a

sales representat ive for  the corporat ion.  He was sr . rpp l ied wi th  an

of f ice and a secretary by the corporat ion.  Commiss ions earned on

sales made by h im and overr ide commiss ions earned on sa les of  o ther

company sa lesmen superv ised by h im were paid by Automat ic  Meta l

Products Corporat ion to  a corporat ion owned by h im and h is  wi fe

known as Gi lber t  Enterpr ises,  Inc.  He repor ted the income f rom

Gi lber t  Enterpr ises,  Inc.  as subchapter  S income on h is  L967 Federa l
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income tax return.

5 ,  On  Apr i l  24 ,  7967 ,  pe t i t i one r ,  Pe te r  G i l be r t ,  t oge the r

w i th  a  g roup  o f  assoc ia tes ,  acqu i red  a l l  o f  t he  cap i ta l  s tock  o f

Automat ic  Meta l  Products  Corporat ion.  He personal ly  acqui red in

excess of  50% of  sa id s tock and became pres ident  o f  the corporat ion.

Between Apr i l  24,  1-967 and October  31,  1967,  he received sa lary

paymen ts  f rom the  co rpo raL ion  to ta l i ng  ;4 I ,264 .0O.  G i l be r t  En te rp r i ses ,

Inc.  d id  not  receive any commiss ion payments for  sa les made by h im

or by sa lesmen under  h is  superv is ion for  Automat ic  Meta l  Products

Corpo ra t i on  subseguen t  t o  Ap r i l  24 ,  1967 .

6 .  O n  N o v e m b e r  I ,  L 9 6 7 ,  p e t i t i o n e r ,  P e t e r  G i l b e r t ,  a n d  h i s

assoc ia tes  so ld  the i r  s tock  in  Automat ic  Meta l  Produc ts  Corpora t ion

to  A l loys  Un l im i ted ,  Inc .  Automat ic  Meta l  p roduc ts  Corpora t ion

became a  who1 ly  owned subs id ia ry  o f  A l1oys  Un l im i ted ,  Inc .  A1 loys

Unl im i ted ,  Inc .  was  a  pub l i c  corpora t ion .  A t  the  same t ime he  en tered

in to  an  employment  cont rac t  w i th  Automat ic  Meta l  Produc ts  Corpora t ion .

Performance of the agreement and payment of compensat ion was guaran-

teed by  A l loys  Un l im i ted ,  Inc .  He was employed as  pres ident  and

ch ie f  execut ive  o f f i cer .  He was to  devote  h is  fu1 l  t ime to  sa id

d u t i e s .  H e  w a s  t o  r e c e i v e  a  s a l a r y  o f  $ 5 0 , 0 0 0 . 0 0  a  y e a r  p l u s  a

percentage o f  the  pro f i t s .  He was permi t ted  to  devote  a  min ima l

amount  o f  t ime to  superv is ing  the  ac t iv i t ies  o f  PGM Component  Sa les ,

Inc .  an  l l l i no is  corpora t ion ,  wh ich  ac ted  as  a  manufac turer  repre-

senta t ive  in  the  Midwest .  I t  was  who l ly  owned by  h im.  Between

N o v e m b e r  I ,  L 9 6 7  a n d  D e c e m b e r  3 1 ,  1 9 6 7 ,  h e  r e c e i v e d  9 7 , 9 4 8 . 0 0  i n



4

salary f rom Automat ic  Meta l  Products  Corporat ion.

7.  Dur ing the per iod f rom January L,  1967 through October  31,

1957 ,  pe t i t i one r ,  Pe te r  G i l be r t ,  conduc ted  an  un inco rpo ra ted  bus iness

as a sa lesman of  e lect ronic  components for  f ive other  f i rms besides

Automat ic  Meta l  Products  Corporat ion.  At  least  two of  these f i rms

were corporations owned by him. One of these f irms was Gilbert

Enterpr ises,  Inc.  which was receiv ing commiss ion payments on sa les

made by him for Automatic Metal Products Corporation. He discontinued

his  act iv i t ies as a commiss ion sa les representat ive for  these f i rms

as of  November 1,  1967.  He,  however ,  a f ter  November l ,  1967,  received

some commiss ions payments for  sa les made pr ior  to  sa id date.

CONCLUSIONS OF I,AW

A. That  the serv ices rendered by pet i t ioner ,  Peter  Gi lber t ,

as an of f icer  o f  Automat ic  Meta l -  Products  Corporat ion dur ing the per iod

f rom January I ,  l -967 through October  31,  L967,  were so in tegrated

and  in te r re la ted  w i th  h i s  ac t i v i t i es  i n  connec t i on  w i th  h i s  un in -

co rpo ra ted  bus iness  as  to  cons t i t u te  pa r t  o f  a  bus iness  regu la r l y

carr ied on by h im and,  therefore,  the sa lary  received by h im for

serv ices as an of f icer  o f  sa id corporat ion dur ing sa id per iod was not

exempt  f rom imposi t ion of  the unincorporated business tax in  accordance

wi th the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  acL i v i t i es  o f  pe t i t i one r ,  Pe te r  G i l be r t ,

dur ing the per iod January I ,  L967 Lhrough October  31,  1967,  const i tu ted

the carry ing on of  an unincorporated business and h is  income der ived

theref rom was subiect  to  the unincorporated business tax in  accordance

wi th the meaninq and in tent  o f  sect ion 7O3 of  the Tax Law,

C.  That  pe t i t ioner ,  Peter  G i lber t ,  was  no t  engaged in  the
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carry ing on of  an unincorporated business dur ing the per iod f rom

November 1,  L967 to December 31,  1967,  and,  therefore,  the sa lary

received by h im as an of f icer  o f  Automat ic  Meta l  Products  Corporat ion

during said period was exempt from the imposit ion of the unincorporated

business tax in  accordance wi th  the meaning and in tent  o f  sect ion

703 (b)  o f  the Tax Law.

D.  That  the pet i t ion of  Peter  Gi lber t  is  granted to  the extent

of  reducing sa lary  income f rom Automat ic  Meta l  Products  Corporat ion

for  the year  1967,  subject  to  the unincorporated business tax f rom

$52 ,611 .90  to  $44 ,663 .9O and  o f  reduc ing  the  amoun t  o f  un inco rpo ra ted

bus iness  tax  due  f rom $2 , ro4 .48  to  $ r ,786 .56  toge the r  w i th  such

interest  as may be 1awfu11y due;  that  the Income Tax Bureau is

hereby ordered to  accord ingly  modi fy  the Not ice of  Def ic iency

issued February 22,  197J,  and that ,  except  as so granted,  the pet i t ion

i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

November 2, L973

STATE TAX COMMISSION

SSIONER

COMMISSTONER

COMMTSSIONER


