
STATE OP }IEId YORK'8TATE TAX COltltISSI0lr

In thc l{atter of the Petl.tLon
!

of
:

HARRY FRANK-SHIRLEE BARON ORCIIESTRA
:

For a Redctermlnation of a lleflclency or
a Refnnd of Uni-ncorporated Br.rsiness
?axes under Arttele(s) z3 of the
Tax Iaw for the (Vear(s) 1967 :

AFFIDAVII OT ilAItIXG
OF TOTICE OT DECISIOX
BY (CEnTrrIEn) HAII,

State of New York
County of A1bany

MARTHA FUNARO r belng duly sworn, depoees and eaye that

she ls an €mpLoyee of the llepartnent of Taxatlon and Flnancc, over 18 years of

agel and that on the l5th day of February , L9 73r she cervcd thc wlthln

l{otLce of l}ecislon (or Determl.natton) by (ccrttfied) na{L upon HARRY FRANK-SHTRLEE

BARON ORCHESTRA (reBrresentatLve of) the petltloner ln the wlthtn

proceedl.ng1 by encloelng a true copy thereof Ln a eecurely aealed poatpatd

wraPper addrcssed as fo].lors: Harrv Frank-Shirlee Baron Orchestra
393 Sunrise Highway
Lynbrook, New York 11553

and by deporltlng eme errclosed in a postpald properly addresgcd rrapper ln a

(post offlce or offlcial deposttory) under the exclusl.ve care and cuetedy of

the Unlted States Pogt Offlce Departncnt withln the State of lfcl York.

Tttat tleponent further says that the sald addresoee le thc (reproeeutatlve

of) petitloner herel.n and that the addrcss set forth on aal.d *t''app€ri le the lart

knom address of the (re;nreeentatl.vc of the) petltLoner.

Snorn to before ne thls

15t-b day of February , L973.



STATE OF II]EI{ YORK
STATE TAX COI{XISSIOil

In thc l,latter of the Petition

of

HARRY FRANK-SHIRLEE BARON ORCHESTdA
!

for a Redcternlnation of a Deflcl.ency or
a Refund of Unincorporated Business r
faxee under Artlcle(s) Zt of the
Tax law for the (Year(e) 19G7 :

State of Nenr York
County of A1bany

MARTHA FUNARO r being duly sworn, depoaes and eayr that

she ls an enployee of the Departnent of Taxatlon and Fl.nanccr over 18 yeare of

ager and that on the 15th day of February , L9 73, shc cervcd the withln

lfotLce of llecislon (or Deterrninatlon) by (certtfied) nall upon ALT,AN iI.

A R C H E R ,  C . P . A . (regrresentative of) the petltloner ln the wlthl.n

proceedingl by errcloslng a true copy thereof Ln a eeeurely seale,il portpal.d

A l l an  J .  A rche r ,  C .P .A .
3365 Park Avenue
Wantagh, New York LL793

and by depoetttrrg eme enclosed Ln a postpald properly addreagcd rrapper ln a

(post offl.ce or offlclal. dep,osltory) under the excluslve care and curtbdy of

the Unlted States Pogt Offlce Departncnt within the State of lfar York.

fitat deponent firrther says that the sald addresaee ie the (repreaentatl.ve

of) pctltloner hereln and that the addregs eet forth on eal.d rrapp€r 1r the Laet

knom addreae of the (repreeentatl,vc of thc) petltioner.

Snora to before ne thls

ATFI0AVIf OF lilnlre
oF xofrcE or DECISIoI
BY (CERTTFTED) HtIr,

wrapper addreseed as follows:

day of February , Ln3.



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. l2Z7

A R E A  C O D E  5 1 8

457-2655,  6 ,  7

DATED 3 Albany, New York

Febntary 15, 1973

Harry Ff,a[k-$hLrlee Baron Orchestra
393 Sunrige Hlghr*ay
Lynbrookr New York 1L563

FTNANCE
sl^ lE TAr CoMMtSStON

HEAitxc uxtT

EDWARD ROOK

SECREIAiY TO
coMM t9g tox

^OOiE3S YOUi REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Gentlemen:

Please take notice of the

the State Tax Commission

DECISTON
enclosed herewith.

o f

Please take further notice that pursuant to 6ectiOn 722 Of
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 mOntha after
the date of this notice.

Any inquir ies conceming the computation of tax due ot refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Peti t ioner's Representative
Law Bureau

trD-r.L2 (7 /7o)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

HARRY FRANK.SHIRLEE BARON ORC}IESTRA

for  Redeterminat ion of  Def ic iency or  for
Refund of  Unincorporated Business Tax under
Ar t ic le  23 of  the Tax Law for  the Year  1967.

DECISTON

Pet i t ioner ,  Harry  Frank-Shi r lee -Baron Orchestra,  has f i led a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of  personal

i ncome tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  L967 .  (F i l e

No .  1545) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  B0 Centre

S t ree t ,  New York ,  New York  on  November  13 ,  1972  a t  l : 30  P .M.

Pe t i t i one r  appeared  by  A l l an  J .  A rche r ,  C .P .A .  The  Income Tax  Bureau

appeared by Saul  Heckelman,  Esq.  (Francis  X.  Boylan,  Esg. ,  o f  Counsel )

I S S U E

Did  the  bus iness  ac t i v i t i es  o f  pe t i t i one r ,  Ha r ry  F rank -sh i r l ee

Baron Orchestra,  dur ing the year  J-967 const i tu te the pract ice of  a

professS-on?

FINDINGS OF FACT

t .  Pe t i t i one r ,  Ha r ry  F rank -Sh i r l ee  Baron  Orches t ra ,  f i l ed  a

New York SLate par tnership return for  the year  1967.  I t  s ta ted on

said return that  i t  was not  subiect  to  the New York State unincorr rorated

bus iness  tax .

2.  On March 30,  I97O, the fncome Tax Bureau issued a Statement

of  Audi t  Changres agaj -nst  pet i t ioner ,  Harry  Frank-Shi r tee Baron
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Orchestra,  imposing unincorporated business tax upon i ts  ord inary

income for  the year  L967 and accord ingly  issued a Not ice of  Def ic iency

in  t he  sum o f  S552 .86 .

3.  Harry  Frank and Shi r ley Lark in  carr ied on an orchestra

business as par tners dur ing the year  1967.  The par tnership was known

as Harry  Frank-Shi r lee Baron Orchestra.  They shared equal ly  in  the

pro f i t s  o f  the  par tnersh ip .  There  was

agreement .  T t re  par tnersh ip  main ta ined

wr i t t en  pa r tne rsh iP

of f ice in  Hempstead,  New

no

a n

York.

4 .  Dur ing  the  yea r  1967 ,  pe t i t i one r ,  Ha t r y  F rank -sh i r l ee  Baron

Orchestra,  prov ided orchestras consis t ing of  three to  seven music ians

to p lay dance music  for  pr ivate par t ies such as weddings and Bar

Mi tzvahs.  I t  booked approx imate ly  2OO separate engagements dur ing

the year .  Genera l ly  Harry  Frank would act  as a leader  and saxophone

player  for  one band and Shi r ley Lark in  would act  as leader ,  s inger

and marracas ptayer  for  a  second band,  The par tnership d id  not

have any fu l l  t ime music ians.  I t  booked music ians as i t  needed them

fo r  engagemen ts .  f n  sa id  yea r  i t  used  a  to ta l  o f  LO2  d i f f e ren t

mus i c i ans .

5.  The fo l lowing procedure was used by pet i t ioner ,  Harry

f ' rank-Shi r lee Baron Orchestra,  in  booking engagements dur ing the

year  1967.  The person regui r ing the band entered in to a wr i t ten

agreement  wi th  the par tnership.  A s tandard s ing le engagiement  contract

prov ided by Local  BO2,  Amer ican Federat ion of  Music ians was used.

He was designated as the employer  and the par tnership was designated

as the leader  or  booking agent .  The contract  set  for th  the terms

of  the engagement  as to  date and hours.  I t  a lso set  for th  a f la t
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fee to  be charqed.  The contract  d id  not  i temize the amount  to  be

paid to  each music ian or  the amount  to  be paid to  the par tner  for

h i s  se rv i ces  as  a  mus ic ian .  The  fee  fo r  t he  mus ica l  se rv i ces  rendered

was paid to  the par tnership.  I t  in  turn paid the music ians,  wi thhold ing

and soc ia l  secur i ty  Laxes,  un ion wel fare fund charges,  commiss ions

for  bookings and other  miscel laneous expenses.  The remain ing prof i t

was d iv ided between the two par tners.

6.  Pet i t ioner ,  Harry  Frank-Shi r lee Baron Orchestra,  was not

considered an employer  of  the music ians who p layed in  i ts  bands for

purposes of unemployment insurance during the year L967 by the New

York SLate Depar tment  of  Labor .

7 .  Pet i t ioner ,  Harry  Frank-Shi r lee Baron orchestra 's  gross

rece ip t s  fo r  t he  yea r  1967  were  $117 ,879 .25 .  I t s  cos t  o f  ope ra t i ons

rep resen t i ng  bas i ca l l y  paymen ts  made  to  mus ic ians  was  $69 ,571 .55 ,

resu l t i ng  i n  a  g l r oss  p ro f i t  o f  $48 ,307 .70 .  I n  add i t i on ,  i t  had  i ncome

f rom loans  made  by  the  pa r tne rsh ip  o f  $6 ,537 . I8 .  The re fo re  the

to ta l  i ncome o f  t he  pa r tne rsh ip  be fo re  deduc t i ons  was  $54 ,844 .88 .

To ta l  deduc t i ons  were  $36 ,6L2 .43  resu l t i ng  i n  o rd ina ry  i ncome fo r

the  yea r  o f  $18 ,232 .45 .  The re  was  no  b reakdown  as  to  wha t  pe rcen tage

of  i ts  gross income was der ived f rom i ts  act iv i t ies as a booking

agent  and what  percentage was der ived f rom the serv ices of  the par tners

as  mus i c i ans .

CONCIUSTONS OF LAW

A. That  pet i t ioner ,  Harry  Frank-Shi r lee Baron Orchestra,  fa i led

to establ ish that  more than aO% of  the gross income of  the par tnership

for  the year  1967 was der ived f rom personal  serv ices of  the par tners

as profess ional  music ians s ince they fa i led to  submit  any proof  as

to what  percentage of  i ts  gross income was de.r ived f rom serv ices as
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a booking agent ,  which is  not  a  profess ional  act iv i ty ,  and what

percentage was der ived f rom serv ices of  the par tners as music ians.

The partnership therefore cannot be held to have been engaged in

the pnact ice of  a  profess ion dur ing sa id year  in  accordance wi th

the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

B.  That  the pet i t ion of  Harrv  Frank-Shi r lee Baron Orchestra

i s  den ied  and  the  No t i ce  o f  De f i c i encv  i ssued  March  30 ,  L970 ,  i s

sus ta i ned .

DATED: Albany, New York
February  15 ,  l -973

STATE TAX COIIMISSION

'' I/ .7/ '- €' -v '.-r.-

coMMrssroNEP'

COMMISSIONER


