
STATE OF I{EW YORK
STATE TAX COMUISSION

In the l,latter of the Petitlon
!

of

ROBERT S. ELSTER
:

For a Redetermination of a Deflclency or
a Refund of Unincorporated Business g

AFFIOAVIT OT MAITING
OF }IOTICE OT DECISION
BY (CERTTFTED) tolt

Taxes under Article(s) 23
Tax Law for the (Year(s) L96L

of the

State of New York
County of Albany

Martha Funaro I belng duly sworn, deposes and says that

she is an employee of the lleparfircnt of Taxation and Financer over 18 years of

age; and that on the 17th day of January , L9 74, she served the within

llotice of Ilecision (or Determinatlon) by (certifted) mail r:pon Robert S. Elster

(representatlve of) the Petitloner in the withitt

proceedl.ng, by eneloslng a true copy thereof in a seeurely sealed postpald

wrapper addresseil as follows: Mr. Robert S. Elster

H:,[fi::.';i;o 
street

eaf tato,  New York L4222
and by deposltlng sane errclosed in a postpald properly addressed mapper ln a

(post office or offl.cial dep,ository) under the exclusive care and custody of

the tlnited States Poet Office Departnernt withln the State of Neu York.

Ttrat deponent further says that the said addressee is the (representatlve

of) petttLoner herel.n and that the address set forth on sald wrapPer is the lact

known address of the (repreeentatlve of the) petltfoner.

Sworn to before ne thls



STATE OF T{Elll YORK
STATE TAX COM}IISSION

In the l'fatter of the Petitlon
:

of

ROBERT S. ETSTER 
:

:
For a Redetermination of a l),eficlency or
a Refund of Unincorporated Business
Taxes under Article(sj zz of the
Tax Law for the (Year(s) 1961 :

AFFIDAVIT OF UAIIING
OF IIOTICE OF DECISION
BY (CERTTTIED) llalt

State of New York
County of Albany

Martha Funaro , bel.ng duly sworn, deposes and says that

she is an employee of the D'eparfinent of Taxation and Finance; ov€r 18 years of

agel and that on the 17th day of January , L9'74, she served the wlthin

Notice of llecision (or Deterrninatton) by (certtfied) mall upon Joseph L. Brock, C. P- A-

(representatlve of) the petitioner in the wlthitt

proceedlngr by encloel.ng a true copy thereof in a securely sealed postpaid

wrdpper addressed as follows: Joseph L. Broek, C.P.A.

lilfi"l;,?'ffit"i fflliH"
Buffalo, New York 14202

and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or offlcial depsltory) under the exclusive care and custody of

the tlnlted States Post OFflce Delurtrnent wlthln the State of l{en York.

Ttrat deponent further says that the sald addrestsee ie the (representatl've

of) petltLoner herein and that the address set forth on said nraPPer is the laat

known address of the (repreeentatlve of the) petltloner.

Sworn to before rne thls

ryth day of Jan



STATE OF NEW YORK

STAT E TAX COi'TvllSS|ON
Mario A.  Proeaeeino,
xgtcfixx)<qaxlotiJ{. - PR E s I DEt| r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE C,AilPUS
ALB MT. il. Y. t22t6

A R E A  C O O E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

Dated,: Albany, Ner^r York

itrrnurry 1?1 19?{
llt. f,ohrrt S, tlrtcr
?tl r|crt P*ry Strmt
fprrturnt 8lB
hrtf,rlor lar Yortr l'd?z,

Otrr &. llrt:crr
Please take notice of the DmIStC
of the State Tax Commission enclosed herewith.

P1ease take further noti-ce that r:ursuant to
SecLion(s) 723 of thl Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within t l,bnt$r
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wiII be referred to the proper party for
rep1y.

Enc .

Very gr.{y your=, 
,,

VDr// //A"/, ,,/ l/l-t\ /.uz^u
D. Eb.rt lc,llaor
HEARING OFFICER

Pet i t ioner '  s  Representat ive
Law Bureau

stAt t  YAX got{r t3t tota
-) | l^ t l tc  0t t t

ED IARD ROOK

'ECRSTAIY YO
go|ly t33 toal

AOOtt3t Yorrt iEPLY tO



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o-f

ROBERT S.  ELSTER

for  a Redeterminat ion of  a  Def ic iency or
Refund of  Unincorporated Business Taxes
under  Ar t ic le  23 of  the Tax Law for  the
1961 .

DECISION

for

Year

T?re taxpayer ,  Rober t  S.  E ls ter ,  E i led a pet i t ion for  a

redeterminat ion of  a  def ic iencv in  unincorporated business taxes

fo r  t he  yea r  1961 .

A formal  hear inq was held before L.  Rober t  Le isner ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld ing,  Buf fa lo ,  New York.  Pet i t ioner  appeared personal ly  and

was represented by Joseph L.  Brock,  C.P.A. ,  and the Income Tax

Bureau was represented by Edward H.  Best ,  Esg. ,  (a lexander  Weiss,

Esg .  ,  o f  Counse l ) .

ISSUE

Was E ls te r  Pack ing  Co . ,  I nc .  so  i n teg ra ted  w i th  pe t i t i one r ' s

unincorporated business as a genera l  produce d is t r ibutor  that  h is

salary  income f rom Els ter  Packing Co. ,  Inc.  const i tu ted addi t ional

unincorporated business income?

FINDINGS OF FACT

1.  The pet i t ioner ,  Rober t  S "  E ls ter ,  t imely  f i led a personal

income tax return and an unincorr:orated business tax return for

the year  1961.  On h is  personal  income tax return,  Rober t  S.  E ls ter

repo r ted  to ta l  wages  o f  $6 ,500 .00  rece i ved  i n  1961  f rom E ls te r
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Packing Co. ,  Inc.  her inaf ter  ca l led the pack ing corporat ion.  The

taxpayer reported unincorporated business income in the amount of

$39 ,450 .58  fo r  t he  yea r  1961  f rom the  Thomas  E ls te r  Company ,  a

propr ie torsh ip d is t r ibut ing genera l  produce.

2.  On September 13,  1965,  the Income Tax Bureau issued a

Not ice of  Def ic iency under  F i l -e  No.  1-8375518 inc lud ing the sa lary

income repor ted by Rober t  S.  E ls ter  as addi t ional  bus iness income

subject  to  the unincorporated business tax.

3.  The pack ing corporat ion 's  funct ion was to  process green

tomatoes brought into Buffalo which were placed in a r ipening room

and kept unti l  r ipe enoug'h to be sold. They were sorted as they

ripened, and when ripe they were packed in cardboard, or corrugated

car tons ,  oy smal l  re ta i l  tubes of  t t r ree or  four  tomatoes.  fhe pack-

ing corporat ion so ld a lmost  ent i re ly  to  the produce company.  The

packing corporation was generally shut down during August, September

and par t  o f  October .

4.  The produce company d id no pack ing.  I t  d is t r ibuted f resh

fru i ts  and vegetables of  a l l  k inds,  which were so ld in  the or ig ina l

containers in which they were delivered to the produce company. The

business of the produce company went on 12 months of the year and it

sold to hundreds of customers throughout the area. Sales were to

s to res ,  who lesa le rs ,  re ta i l e rs ,  and  a l l  seg rnen ts  o f  t he  bus iness .

5. The packing corporation and the produce business each had

their own employees and separate payrol ls with separate compensation

and unemployment insurance. The two concerns carried different

compensation rates and different unemplolzment insurance rates.

6.  Rober t  S.  E ls ter  served as the genera l  manager  of  the

packing corporat ion,  engaged the serv ices of  employees,  was responsib le
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for  records and payro l ls ,  buy ing and t ranspor tat ion and most  other

top leve1 functions. However, with respect to the proprietorship

produce business he delegated many of the managerial functions and

there were other  kev personnel  in  the produce business.

7. The packing corporation maintained its own books of account,

i ts  own bank accounts,  i ts  own quar ters  and fac i l i t ies,  and i ts  own

equipment .  The corporat ion was l icensed federa l ly  ard separate ly .

I t  had i ts  own l icense and char ter ,  corporate of f icers and

s ta t i one ry .

B. The produce business had its own bank account, books of

account ,  separate quar ters  and fac i l i t ies and was l icensed federa l ly

and separate lv ,  t

CONCLUSIONS. OF LAW

A. The taxpayer 's  un incorporated produce business is  separate

and dist inct from the packing corporation. The income received by

Robert S. Elster from the packing corporation during 1961 did not

const i tu te receipts  f rom a business regular ly  carr ied on by the

taxpayer  wi th in  the meaning and in tent  o f  sect ion 703 (b)  Ar t ic le  23

of the Tax Law.

B .  The  Laxpaye r ' s

is  hereby susta ined.  I t

against the taxpayer for

DATED: Albany, New York

December 28,  L973

pet i t ion for  redeterminat ion of  the def ic iency

is  determined that  there is  no def ic iency

the  yea r  1961 .

STATE TAX COMMISSTONa
COMMISSIONER

,lro xL()


