
STATE OT }TEW YORK
STATE TAX COIOIISSION

In thc l{atter of the Petltion
:

of
a

PATRICK J. BURKE

:
For a Redctenlnatlon of a Deflelency or
a Refirnd of Unincorporated. Businesss
laxee under Arttcle(s) ZS of thc
Tax law for the (year(s) 1965, 1966 &:

L967

State of Nen York
County of Albany

Martha Funaro , belng duly sworn, depoaes and rayr that

she is an enployee of the Departnent of Taxation and Flnancc, over 18 years of

ages and that on the 19th63y 69 July , L973 I she ccrvcd tbc wlthln

lfo,tfce of Decislon (or Determinatton) by (certtfied) nall upon Patrick J. Burke

(reBresentatlve of) the petltloner Ln the rlthLn

proceedlngl by encloaLng a true copy thcreof in a seeurely sealed portpald

wrapper addrceged ae follors: patrick J. Burke

il;J;l"$:;'"#;"i,,o,
and by depoaltlng eme encLosed Ln a postpal.d properly addreascd rrapper ln a

(post office or offlcla1 delnsttory) under the excluslvc care and curtody of

the llnlted States Pogt Offlce Departncnt withln the $tate of lfcr York.

Ttrat deponent firrther saye that the satd addreaoee ie the (repreeeutatlve

of) petltLoner hereln and that the address eet forth on cal.d rrapper le the laet

known address of the (repareeentatfve of thc) petltloner.

ATFIDAVII OF I{AII,ITG
0F x(nrcE 0r DEoISIoil
BY (CERTTTTED) HtIr,

Srorn to before ne thls

Lgq day of JuIy , L973.
\-/' , ' ..

. " , - \ '  , ; . ,
t ,'l/



STATE OF NEW YORK
STATE TAX COIIIIISSION

In thc Uatter of the Petltion
t

of

PATRICK iT. BURKE 
:

:
For a Redcterolnation of a Deflclency or
a Refirnd of llnincorporated Businessr
taxes trnder Arttele(s) ZS of the

State of New York
County of Albany

Martha Funaro , belng duly eworn, depoees and eeyr that

she ls an enPloyee of the Departnent of Taxatlon and Financc, ovcr 18 years of

Ege; and that on the l9th day of July t L973 r she cervcd thc withln

llotice of llecielon (or lbterninatton) by (ccrtlfted) nall upon John V. O'Connor,
c .  P .  A .

(reprreeentatlve of) the petltloner tn thc rlthln

proceedingl by encloeLng a true copy thereof in a securely eeal.ed portpald

nrapper addressed ae follors: 
igntrl;r:';?:l;:, 

c. P.A.

Albany, New York L22O6

and by depoaltlng eane errclosed in a postpald properly addreesed *rapper ln a

(post offlce or offlclal delnsitory) under the exclugive care and cuetedy of

the llnlted Stateg Post Offtce Departncryrt wlthln the State of lfcr York.

Tttat deponent firrther Baye that the eald addressee la the (repreaeutatlve

of) petltl.oner herein and that the address set trorth on aal.d rrapp€li fu the Lart

known addreos of the (repareeentatlvc of thc) pctltloner.

AFFIDAYIT OF }IAII,ITC
0F tfotrcE 0r DEcIsIox
BY (cERTrrrED) ritr,

Tax Iaw for the (Year(s) 1965, L966 & :

Srorn to before ne thlg

19th day of July 19 73



STAT E TAX Cotut\4lsstoN

N O R M A N  F .  G A L L M A N , - I  P R E S I D E } I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, R@I2I4A

STATE CATPUS
ABANY. r{. Y. 12226

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

37ATC TAr coMl l rsStor

xEAit lc  ut{ | l

ED IARD ROOK

SECRgTAiY TO
c0MytsSlol t

AOoi lgS YOUi iEPLY TO

Ortrdr Albany, New york

iluly 19, l97l

$ttsfdk it, &rrhc
l.7S So!.&n{cl Svcntrlr
ll.b*nlr, Sry bnfr 18ASS

Omr !lr" krrlscr

Please take notice of the 
gslslo[

of the State Tax Commission enclosed herewith.

Pl-ease !"F". ' fg,rther notice that pursuant to
sect ion(s)  t l t  o f  tha Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 lhttlNf
f rom the date of  th is  not ice.

Any inquir ies concerning Lhe computation of tax
due or refund al lowed in aceordance with this
decision or concerning any other matter relative
hereto may be addressed t- the undersigned.
T'hese wil l  be referred to the proper pirty for
reply .

Verlf truly yourF,,

1,'/ '  , '),1,, , , l /,1 , ' , r(, , '\  , \ t l ' 1 - t : - / L r
S. &bcr? ,trlarr

Enc. HEARTNG oFFrcER

cc :  Pe t i t i one r ' s  Represen ta t i ve
Law Bureau
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STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Petit ion

o f

PATRICK J. BURKE

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years L965,  L966 and L967.

DECISION

Patrick J. Burke petit ioned for a redetermination of a

def ic iency in  unincorporated business taxes under  Ar t ic le  23

of  the Tax Law for  the years 1965,  1966 and L967.

A formal  hear ing was held at  the of f ices of  the State Tax

Commission, Albany, New York on January L9, 1973, before L. Robert

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by

Jotrn V.  O'Connor ,  C.P.A.  and the Income Tax Bureau was represented

by  Sau l  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  EsQ. ,  o f  Counse l ) .

ISSUE

Was the taxpayer ,  a  rea l  estate broker ,  subject  to  unincor-

porated business tax and penal ty  for  the years in  issue.

FINDINGS OF FACT

1.  Pet i t ioner ,  Patr ick  J .  Burke,  t imely  f i led New York State

income tax returns for  the years L965,  L966 and L967,  but  d id  not

f i le  un incorporated business tax.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business tax and penal ty  for  the years 1965,  L966 and L967 was

issued on May 25,  I97O against  Patr ick  J .  Burke under  F i Ie  No.

7882459L. Ihe taxpayer petit ioned for redetermination of the

de f i c i enc ies .
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3. The taxpayer based on advice of counsel subsequent to

f i l ing h is  income tax returns,  had learned of  the necessi ty  of

f i l ing unincorporated business tax returns for  h is  rea l  estate

broker 's  income.  TLre taxpayer  d id  not  d ispute the asser t ion of

unincorporated business tax, but he disputed the assert ion of

any penal ty .

4. Ttre taxpayer read the tax instructions and believed

that he was a professional and was exempt from an unincorporated

business tax return.

5. fLre taxpayer had no other knowledge of the requirement of

f i l ing an unincorporated business tax return and other realtors

never spoke to him about this because most realty brokers were

incorporated.

CONCLUSIONS OF LAW

A. The taxpayer ,  a  rea l tor ,  be l ieved he \^ tas a profess ional

exempt from fi l ing an unincorporated business tax return. Ihe

taxpayer acted in good faith. Bernar4 G, and Rita S. Meyers,

STC, August  L2,  L97L.

B. The determination of t l .e deficiency in unincorporated

business tax under  F i le  No.  7e82459L is  susta ined.

C.  The penal ty  is  cancel led.

D. Pursuant to the Tax Law, interest is added to the total

amount  due unt i l  pa id.

DATED: Albany, New York

July  L9,  L973

STATE TAX COMMISSION

COMMISSI

COMMISSIONER


