
STATE OF IIIEI{ YORK
STATE TAX COX}OSSION

In thc l,latter of the Petltion

of

IIARRY BRAWDY
ATFIIIAYIT OF HAIIIilC
oF IotrcE or DEcIgIox
BY (CERTTTTED) HArL

For a Redctemlnation of a l),eflclency or
a Refund of Unincorporated Business3
Taxee under Artlcle(s) ZS of the
Tax Iaw for the (Year(s) 1961, L962 !

a n d  I  q 6 ?

State of New York
County of Albany

Lynn Wilson , belng duly snorn, depoees and aayr that

she la an €rnployee of the llepartnent of Taxatlon and Fl.nanccr over 18 years of

age; and that on the 23rd day of February , L973, shc cervcd the withla

lfotl.ce of Decislon (or Deteminatlon) by (certified) nall upon HARRY BRAWDY

(regneeentatlve of) the petltloner ln the wlthln

proceedlngl by encloeing a true copy thcreof ln a securely eealed poetpald

wrapper addrceged as folloys: Mr. Harry Brawdy
Milestr ip Road
North Coll ins, New York

and by depoaltlng eane errclosed in a postpald properly addreescd rrapper ln a

(post offl,ce or offfcl.al. deposttory) under the exclusl.vc care and curtody of

the llnited States Pogt Offlce Departncnt wlthln the $tate of lfcr York.

That deponent ftrther Bays that the sald addreasee ia the (repreacutatlve

of) petttloner herel.n and that the addrees eet forth on caid rrapper le the Lart

known addrese of the (repreeentat!.vc of thc) petltlo,ner.

Srorn to before ne thls

jSra day of February ' 19 73
( ) \ . 4 - v

a



STA1E OF IIEI{ YORK
STATE TAX CO}I}IISSIO}I

In thc l{atter of the Petition

of

HARRY BRAWDY
AFFIDAVIT OT }AITIXC
OT TOIICE OF DECISIOT
BY (CERTIrTED) I|AII,:

For a Redctermlmtion of a l),eflcLency or
a Refund of Unincorporated Business r
faxes under A*leLe(J) 23 of the

State of Nen York
County of Albany

Lynn wilson , belng duly ewornl depoees and rayr that

she ls an €mpLoyee of the llepartnent of Taxation and Fl.nanccr ovcr 18 years of

agel and that on the 23rd,day of February , L973, she rervcd thc wlthh

lfotlce of Ilecielon (or Detqrninatlon) by (certtfied) nail upon VICTOR A.

CARRIERO (reBrresentatl.ve of) the petltloner tn the rlthtn

proceedlngl by encJ-oefng a true copy thcreof Ln a seeurely aealed portpald

wrapper addrcssed as follows: Mr. Victor A. Carriero
LO549 Main Street
North Coll ins, New York

and by depoattlng eme enclosed in a postpald properly addreescd rrlpper ln a

(post offlce or offlcla1 dep,osttory) under the excluglve care and cuetody of

the llnlted Statec Post Offlce Departmcnt wlthln the State of llcl York.

fitat deponent frrther BayE that the sald addreEoee le the (repreeertatlve

of) petttfoner herel.n and that the addrees set forth on aal.d rralrp€oi 1r the Lart

knorn addrese of the (repreeentatl,vc of thc) petltloner.

Svorn to before ne thLs

Tax Iaw for the (Year(s) 1961, L962 :

day of February , L973.



STATE TAX COfVIMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOI{ 2l4A

STATE CAMPUS
ALBANY, N.Y. IzM

A R E A  C O O E  5 1 8

457-2655,  6 .  7

Bllf,IDt Albany, New York

t*uurr$ lfu l97t

ilr. hrry tr*nlly
liil,*trtf nnrd
Iortb Gslllnrr tru fwh

Smr llr, errrtryr

Please take notice of the nml*t$t
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lt|$tl0il ?lt O!
the Tax Law any proceeding in court to review an adverse decision

FINANCE

after

St^r l  TAX COMMtSStor l

HEANIilG UIIIT

E D T A R O  R O O K

SICRETARY TO

c o M M  r 5 3 l o X

A00 iE33 VOUi  iEPLV TO

of

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

must be commenced within { mtDf
the date of this notice.

Petition er's Representative
Law Bureau

'?,?*,f3o'*.
&. l#ert lrtrnrr
HEARING OFFICER

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In  the Mat ter  o f  the Pet i t ion

o f

HARRY BRAWDY

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  L 9 6 - 1  ,  1 9 6 2 ,  a n d  r  9 6 3 .

DECT-STON

The taxpayer  pet i t ioned for  a  redeterminat ion of  a  def ic iency

on unincorporated business taxes for  the years 1951 ,  L962 and 1963.

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  State Of f ice Bui ld ing,

Bu f fa lo ,  New York ,  on  May  19 ,  L97L .

The taxpayer who appeared in person was represented by Leo

Fal lon,  Esg. ,  and the Tncome Tax Bureau was represented by Edward H"

Bes t ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f  Counse l )  .

ISSUE

Were amounts received by the taxpayer ,  for  serv ices as a t ruck

dr iver  to  be added to h is  un incorr :orated business income der ived f rom

the leasing of trucking eguipment?

FINDTNGS OF FACT

1.  Pet i t ioner  Har ry  Brawdy t ime ly  f i led  persona l  income tax

re turns  fo r  the  years  I96L,  1962 and 1963 and un incorpora ted  bus iness

tax returns for the vears 1961 and L962 with his r :ersona, l  income tax

re turns .  Har ry  Brawdy repor ted  wages o f  $4 ,4O2.5O fo r  1 -96 l - ,

$ 5 , 9 7 9 . 7 5  f o r  L 9 6 2 ,  a n d  $ 5 , 8 8 4 . 1 0  f o r  1 9 6 3 ,  r e c e i v e d  f r o m  I r o q u o i s  O i l

Corpora t ion  or  Wi l l iam A.  Evans .  From leas ing  o f  t ruck ing  egu ipment ,



2 -

he repor ted unincorporated business income in  the amount  of  $9,423.11

fo r  1961 ,  and  $3 ,583 .04  i n  1962 .  The  amoun t  o f  i ncome f rom leas ing  i n

1963 was not  large enough to be taxable and no return was f i led.

2 .  On  Februa ry  L4 ,  L966 ,  under  F i l e  No .  3 -5110198  the  Income

Tax Bureau issued a Not ice of  Def ic iency inc lud ing sa lary  income

reported by the taxpayer as addit ional- business income subject to the

unincorporated business tax.  Pet i t ioner  requested a hear ing.

3.  Pr ior  to  1960 the taxpayer  had a lease agreement  wi th  Mr.

Evans or the oi l  corporation which provided for rental of equipment

in a total package for driving and use of equipment to be paid at a

rate of  so much a gal Ion per  mi le .  The Federa l  In ters tate Commerce

Commiss ion declared the operat ion not  to  be IegaI .  Thereaf ter ,  ME.

Evans or the oi1 corporation leased the equipment and hired the

dr ivers as employees.

4 .  I n  196 I ,  1962  and  1963  Mr .  B rawdy  was  pa id  fo r  h i s  se rv i ces

as a driver. On occasion he would operate his own equipment and on

occasion he would operate equipment belonging to others.

5.  Each week the taxpayer  received two envelopes,

with payment to him as an employee for driving a truck,

envelope for  the renta l  o f  equipment .

one

and

envelope

another

6.  Dur ing each of  the years in  issue the taxpayer  was paid a

precise amount for his services in driving a truck with deductions

for  wi thhold ing of  income taxes and soc ia l  secur i ty  taxes.  The

taxpayer  was paid a separater  prec ise amount  for  equipment  renta l .
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7.  Mr.  Brawdy's  wi fe  sent  a  b i l l  every week for  equipment

rental to Mr. Evans and retained one for IvIr. Brawdy. Mr. Brawdy

prov ided for  the expenses,  and the lubr icat ion,  and o i l ing of  the

equipment.

B. The taxpayer had to be on call  Monday through Friday to

drive and he also worked Saturdays and Sundays at t imes, and normally

h i s  workday  as  a  d r i ve r  s ta r ted  a t  6 :00  o r  7 :00  o ' c lock  i n  t he

morn ing ,  un t i l  4 :00 ,  5 :00  o r  6 :00  a t  n igh t  depend ing  on  where  he

had  to  go .

9 .  Mr .

driver and he

the years in

10 .  Mr .

paid for the

11 .  Mr .

by workmen's

bene f i t s .

Brawdy worked continuously and regularly as a truck

was a member of  the t ruck dr iver 's  un ion dur ing a l l

issue.  Union dues were deducted f rom his  pay.

Brawdv took two weeks vacation each year and he was

vacat ion.

Brawdy,  who had lost  a  por t ion of  h is  arm,  was covered

compensation, unemployment insurance, and disabil i ty

L2.  He was covered for  o ther  benef i ts  in  a l l  respects  as other

employees including clerical and nonunion help employed by Mr. Evans,

inc lud ing Blue Shie ld and Blue Cross,  and a l l  o ther  group p lans.

CONCX,USIONS OF LAW

A. The amounts received by the taxpayer during the years

issue fo r  serv ices  as  a  t ruck  dr iver  cons t i tu ted  waqes pa id  to

employee and were  no t  sub jec t  to  un incorpora ted  bus iness  tax .

i n

an
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B.  The taxpayer 's  pet i t ion is  susta ined and i t  is  determined

that  there are no def ic ienc ies in  un incorporated business tax against

the taxpayer for the years 1961 , 1962 and 196 3.

D A T E D : Albany, New York
F e b r u a r y  2 3 ,  L 9 7 3

STATE TAX COMMISSION

4' '  z ' ''I I;v'*^'-"- 'd46 r-*-^..-
COMI"ESSIONER ,

COMMISSIONER

COI4MISSIONER


