
STATE OF ITE[{ YORK
SIATE TAX COlt|tISSIoll

In thc l,latter of the Petltlon

of

JosEPH wRoBEL 
3

For a Redeteml.nation of a Deflclency or
a Refirnd of Unincorporated Business r
Taxes under Artfcle(J) Z3 of the
Tax Iaw for the (Year(s)1964 Lg67 :

AFFIIIAVII OF }IAIIIXC
OF TOTICE OT DECISIOII
BY (CERTTTTED) HArr

State of lfa York
County of Albany

Martha Funaro r belng duly ewornl depoees and aaye that

she ie an emPloyee of the Departnent of Taxatlon and Flnanccr ovcr 18 years of

agel and that on the 24 day of August , L972, she cerrrcd the wlthln

lfotice of llecislon (or Determl.natlon) by (ccrtlfied) nall upon JosEpH

WROBEL (representatlve of) the petltloner tn thc rlthtn

proceedlngr by encloclng a true copy thereof Ln a seeurely gealed poetpald

wrapper addrcssed as follors: ,Joseph Wrobel

39 -  65 52nd Street
Woodside,  New York LL377

and by depoeLttng sme enclosed in a postpald properly addressed rrapper ln a

(post offlce or offlcial deposttory) under the exclugivc care and euetody of

the llnlted States Post Offlce Departlcnt wlthln the State of lfcr York.

Ttrat deponent firrther BayE that the sald addresoee ie thc (repreeeutative

of) petttLoner hereln and that the addrees get forth on aal.d rrapper le the lart

known address of the (relneeentatl.vc of the) petltl.oner.

Swora to before ne thls



STATT OF IIEW YORK
STATE TAX CO}IIIISSIOII

In thc l{attcr of the Petltlon

of

JOSEPH VflROBEL AFPIIIAVIT OT }IAIIIXC
OF XOIICE OT DECISIOT
BY (CERTTTTED) HArr,

For a Redetenlnatlon of a l}eflcleo"y o"'
a Refirnd of Unincorporated Businese
Taxee under Ar*icte(s) 23 of the
Tax Iaw for the (Year(s) L964, 1965, \966 & 1967

State of Nen York
County of Albany

Martha Funaro , belng duly ewornl depoees and rayr that

she is an ernployee of the Departnent of Taxatlon and Flnanecr ovcr 18 years of

age, and that on the 24Eh day of August t L9 72, shc rervcd the w!,thla

lfotice of Decislon (or Determl.natton) by (ccrtlfied) nail upon SeYmour Goldberg

(representatLve of) the petltloner ln the rlthln

proeeedlngr by encloelng a true copy thereof ln a seeurely eealed portpatd

wrapper addrcssed as follove: Seymour Goldberg

93"fft;:, 'hli'l",n
and by depoaltlng eme errclosed in a postpel.d properly addreegcd rrapper ln a

(post office or offlclal. deposttory) under the exclucl.vc care and cuatody of

the Unlted States Post Offlce Departlcnt wtthln the State of lfcr York.

Ttrat deponent further BayE that the gald addresaee ta thc (repreaentatlve

of) petttloner heretn and that the addregs set forth sn aal.d rrapp€r la the Lart

known address of the (repneeentatl.vc of the) IDctltloner.

Snorn to before ne thls

24Lh day of August , L971



STA1E OP }IEI{ YORK
STATE TAX COltltISSIolt

In thc l,fatter of the Petltlon

of

JOSEPH WROBEL

:
for a RedeterrLnatl.on of a l}eflclency or
a Refund of Unincorporated Businessr
Taxee under Article(s) 23 of the
Tax Iaw for the (vear(s) L964 - L967 :

ATPIDAVTT OF litnilC
oF rforrcD 0r DEcIsIor
BY (CERTTFTED) HArr,

State of Nen York
County of Albany

Martha Funaro , belng duly,sworn, depoeee and eaya that

she ls an enployee of the Departnent of Taxatlon and Financcr ovcr 18 years of

agel and that on the lst day of September , 1972 , shc rervcd the wlthla

lfotlce of Decielon (or Determl.natlon) by (ccrttffed) natl upon Seymour Goldberg

(repreaentatLve of) the petttloner ln thc wlthl.n

proceedingl by encloslng a true copy thcreof Ln a seeurely sealed poatpatd

wrapper addreased as follorsr Seymour Goldberg

3:":flt;:, '*:;"i",o
and by depoattlng eme errclosed tn a poatpald paroperly addressed rrapper Ln a

(post offlce or offlcl.al delnsttory) under the exclusl.vc care.and cuetody of

the llnlted States Post Offlce Delnrbcnt wtthln the State of lfcr York.

firat deponent firrther says that the sald addresaee ie thc (repreeertatlve

of) petttLoner herein and that the addreeg eet forth on aal.d rrapper ls the lart

known address of the (relneeentatl.vc of thc) lrctltloner.

Sworn to



DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

ALBANY. N. Y. I2U7
A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

DAirEDl 
Albany' New York

Auguct 24, L972

pursuant to tCCtlOn 722 Of
court to review an adverse decision

four montJtg after

S'ATE TAX COMMI53IOT

HEAi ING UI { IT

E O U A R O  R O O K

SECRETAiY TO

coMMl9!]|Oll

AOORES3 YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

!lr. Soeeph l*robel
39 - 65 52nd Stroat
Iloodlldcr Nclr York 11377

Dlar l[r. tlrobcl:

Please take notice of the DECISION
the State Tax Commission enclosed herewith.

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

of

Any inquities conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Petition er's Represen tative

Law Bureau

Ve

. coBt{RN
HEARING OFFICER

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

JOSEPH WROBEL : DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of Unincorporated Business :
Tax under Art icle 23 of the Tax Law :
for  the Years L964,  1965,  L966 : rnd :
L967 .  :

Pet i t ioner ,  Joseph Wrobel ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years L964,  L965,  L966

and  L967 .  (F i I e  Nos .  66L2497O amd 74970596) .  A  fo rma l  hea r ing  was

held before Paul  B.  Coburn,  Hear : ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, B0 Centre Street, New York, New York, orl

February L ' l  ,  L972,  dt  l0 :3O A.M" Pet i t ioner  appeared by Seymour

Goldbergr, Ese. ILre Income Tax Bureau appeared by Saul Heckelman,

Esq.  ,  (A lexander  Weiss,  Ese.  ,  o f  Counsel  )  .

ISSUES

I.  Did pet i t ioner ,  Joseph Wrobel 's  act iv i t ies as an investment

advisor and mutual fund and l i fe insurance salesman during the years

L964 ,  L965 ,  L966  and  L967 ,  cons t i t u te  the  p rac t i ce  o f  a  p ro fess ion?

I I .  D id  pe t i t i one r ,  Joseph  Wrobe l ' s  sa les  ac t i v i t i es  as  a

mutual  fund sa lesman on behal f  o f  Investors Planning Corporat ion

during the year 1964 constitute the carrying on of an unincorporated

bus iness  ?

I I I .  D id pet i t ioner ,  Joseph Wrobel ,  have reasonable cause for

fa i l ing to  f i le  New York State unincorporated business tax returns

for  the years L964,  1965,  L966 and 1967?
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FINDINGS OF FACT

t.  Pet i t ioner ,  Joseph Wrobel ,  and h is  wi fe  f i led New York

State income tax res ident  re turns for  the years L964,  L965,  L966

and L967.  He d id not  f i te  New York State unincorporated business

tax returns for  sa id years.

2.  On Apr iL  28,  L969,  the fncome Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  Joseph Wrobel ,  imposing unincor-

porated business tax upon the income received by h im f rom his

act iv i t ies as a mutual  fund sa lesman dur ing the year  1967.  I t  a lso

imposed a penal ty  for  fa i lure to  f i te  a New York State unincorporated

business tax return for  sa id year  in  the sum of  $88.59.  In  accordance

r^t i th  the aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice of

De f i c i ency  i n  t he  sum o f  $454 .98 .

3.  On June 30,  L969,  the Income Tax Bureau issued a Statement

of  Audi t  CLranges against  pet i t ioner ,  Joseph Wrobel ,  imposing unincor-

porated business tax upon the income received by h im f rom his  act iv i t ies

as a mutual  fund,  sa lesman dur ing the years L964,  1965 and 1966.  I t

a lso imposed a penal ty  for  fa i lure to  f i le  New York State unincorpor-

a ted  bus iness  tax  re tu rns  fo r  sa id  yea rs  i n  t he  sum o f  $155 .33 .

In accordance with the aforesaid Statement of Audit CLranges, i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t t r e  sum o f  $865-63 .

4.  Pet i t . ioner ,  Joseph Wrobel ,  was a mutual  fund sa lesman sel l ing

mutual  funds for  Investors Planning Corporat ion dur ing the year  L964.

He specia l ized in  the establ ishment  of  se l f -employed ret i rement  p lans

for  profess ional  persons funded through mutual  funds.  He d id not

have any employees.  He used i ts  o f f ice and te lephone.

5.  Investors Planning Corporat ion d id not  wi thhold Federa l  and

New York State income taxes and social security tax from the commis-

s ions paid to  pet i t ioner ,  Joseph Wrobel ,  dur ing the year  1964.  He

was not  re imbursed for  any of  h is  expenses.  He deducted these expenses

on Schedule r rcr r  o f  h is  Federa l  income tax return.  He was not  covered
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for unemployment insurance. Investors Planning Corporation did

not  exerc ise any substant ia l  superv is ion or  contro l  over  h is  sa les

act iv i t ies and techniques or  over  the t ime he devoted to  sa les.

6.  Pet i t ioner ,  Joseph Wrobel ,  received a degree in  account ing

from George Washington University in 1950. He was employed by IBivI

Corp.  as an accountant  f rom 1950 to 1953.  He was employed by the

Internal  Revenue Serv ice as a f ie ld  agent  f rom 1953 to L954.  He

sold mutual  funds on a commiss ion basis  for  Investors Planning

Corporat ion f rom 1955 through L964.  He severed h is  re la t ionship

with Investors Planning Corporation in L965 and commenced sell ing

mutual  funds and l i fe  insurance for  h is  own account .

7.  Pet i t ioner ,  Joseph Wrobel 's  bus iness act iv i t ies dur ing the

years L964,  L965,  L966 and 1967 consis ted of  approaching profess ionals ,

suct t  as lawyers,  dent is ts ,  doctors and arch i tects ,  in  order  to  in terest

them in establishing self-employment retirement plans. If  they were

interested in  establ ish ing such a p lan,  he would se l I  them mutual

funds or  l i fe  insurance to  fund the p1an.  He would take care of  a l l

of the paper work required to carry out the plan.

B-  Pet i t ioner ,  Joseph Wrobel 's  income as an investment  adv isor

and mutual  fund and insurance sa lesman dur ing the years L964,  L965,

L966 and L967,  was der ived so le ly  f rom personal  serv ices rendered.

Capi ta l  was not  a  mater ia l  income producing factor .

9 .  Pet i t ioner ,  Joseph Wrobel ,  vras advised by h is  at torney and

his  accountant  that  he was not  requi red to  f i le  New York State

unincorporated business tax returns for  the years L964,  1965,  L966

and  L967 .

CONCLUSIONS OF LAW

A. That  the act iv i t ies of  pet i t ioner ,  Joseph Wrobel ,  ds an

investment advisor and mutual fund and l i fe insurance salesman during

the years 1964,  L955,  1966 and L967,  a l though requi r ing specia l

knowledge and exper ience,  d id  not  const i tu te the pract ice of  a
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profess ion exempt  f rom the imposi t ion of  the unincorporated business

tax in  accordance wi th  the meanJ-ng and in tent  o f  sect ion 703 (c)  o f

the Tax Law.

B. That the income received by petit ioner, Joseph Wrobel,

from fnvestors Planning Corporation during the year L964 constituted

income f rom his  regular  bus iness as an investment  adv isor  and mutual

fund and l i fe insurance salesman and not compensation as an employee

exempt from the imposit ion of the unincorporated business tax in

accordance wi th  the meaning and in tent  o f  sect ion 703 (b)  o f  the

Tax Law.

C.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Joseph WrobeI ,

dur ing the years 1964,  1965,  L966 and 1967 const i tu ted the carry ing

on of  an unincorporated business and h is  income der ived theref rom

was subject  to  the unincorporated business tax in  accordance wi th

the meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

D.  That  pet i t ioner ,  ,Joseph Wrobel ,  has reasonable cause for  not

f i l ing New York State unincorporated business tax returns for the

years L964,  L965,  L966 and L967 and,  therefore,  the penal t ies assessed

pursuant  to  sect ion 585 (a)  o f  the Tax Law are waived.

E. That the petit ion of Joseph Wrobel is granted to the extent

of  cancel l ing penal t ies imposed pursuant  to  sect ion 685 (a)  o f  the

Tax Law in  the sum of  $155.33 for  the years L964,  L965 and L966,  and in

the sum of $88.59 for the year L967 and the Income Tax Bureau is

hereby d i rected to  accord ingly  modi fy  the not ices of  def ic iency issued

Apr i l  28,  L969,  and June 30,  1969,  and,  except  as so granted,  the

pet i t ion is  j -n  a l l  o ther  respects  denied.

DATED: Albany, New York

A u g u s t  2 4 ,  1 9 7 2

SfATE TAX COMMISSION

/t /,t ./
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COMMISSIONER.
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SIONER
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