
STATE OF NEI{ YORK
STATE TAX COIIHISSIOII

In thc l{atter of the Petltion

of

MARTY WIIITE

For a Redetemlnation of a lleflcLency or
a Refund of Unincorporated Busi-ness:
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961 througtr:

1965 -

State of New York
County of AJ.bany

Lynn Wilson , belng duly cworn, deposes and eaya that

she is an empJ.oyee of the Departurent of Taxatlon and Fl.nanccr ovcr 18 years of

agel and that on the 26th day of JulY , L972 r she cervcd the wlthln

NotLce of l}ecielon (or Determinatlon) by (ccrtlffed) nall upon MARTY WIIITE

(repreeentatLve of) the petltloner ln the rlthln

proceeding, by enelosLng a true copy thereof ln a seeurely aealed portpald

wrapper addressed as follows: Mr. Marty White
24 Spli t  Rock Lane
New Rochelle, New York

and by depocltlng same enclosed in a postpaiil properly addreesed rrapper I'n a

(post office or offlcial. deposttory) under the exclustve care and elretody of

the tlnlted States Poet Offlce Departncnt withln the State of lfcrr York.

That deponent further Bays that the sald addreasee ie thc (repreaeutatl've

of) petttLoner herel.n anil that the addrees set forth on sal.d rrePPer le the lart

known address of the (representatl,vc of the) petltloner.

AFFIDAVIT OF }IAII,AG
0F t|orrcE 0r DEcrsloll
BY (CER?rrrED) Hrrt

Sworn to before ne thls

th day of July ,  LgTZ 4/,1-&-,-u'



STAfE OF I{EW YORK
STATE TAX CO}INISSION

In the l,l,atter the Petltlon

:
MARTY WHITE

t
For a Redetemlnation of a Deflcl.ency or
a Refirnd of Unincorporated Business :
Taxes under Article(s) 23 of the
Tax law for the (Year(s) 1961 through

1965  -

State of Na York
Gounty of Albany

Lynn wilson r belng duly swornr depoees and aaya that

she is an employee of the Departnent of Taxatf.on and Flnance, oyer 18 years of

agel and that on the 26th day of July , 19 72 r she rervad tbe wlthln

Notice of Decieion (or Deteminatton) by (ccrttffed) naLL upon SIDNEY MARCUS, C.P.A.

(representative of) the petltloner ln the wlthln

proceedingl by encloslng a true eopy thereof in a seeurely seaLed poetpald

wrapper addressed as fol lons: Sidney Marcus, C.P.A.
113 W. 42 Street
New York, New York 10036

and by deposltlng sane enclosed in a postpald properly addresged rrapper ln a

(post offlce or offlcial- deposltory) under the exclusive care and etretody of

the llnited States Post Offtce Departncnt withln the $tate of llcr York.

Ttrat deponeht firrther Baye that the sald addressee la the (repreeeutatlve

of) petltloner hereln and that the addregs set forth on sal.d mapper le the lart

known address of the (repneeentatlvc of the) petltloner.

of

of
ATFII}AVIf OF }IIfiITG
OF TOrICE OF DECISIOT
8f, (CERlrrrED) HArr,

Sworn to before ne thls

25g6day of July , L9'72.

d-6>



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOrt 2l4A

STATE CAIVIPUS
ALBANY, N.  Y.  122n

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

Dll[IDr A l b a n y r  N e w  Y o r k

dlrrly 261 1972

FINANCE
STATE TA t  CoMUTSSTON

HEAitXC Urat t

EOWARO ROOK

SECRETARY TO
coMMrs3tol{

AOOIESS YOUR iEPLY TO

t|r. lrbrty hltr
2{ Spltt nocl Lrn
Ic ltochdhr Ifr York

Drltr llr " lbitrr

cc  Pet i t lonex '  s  Repre  senta t ive
Law Bureau

1090{

Please take  no t ice  o f  the  DEISI$  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )

?ZZ o f  the  Tax  Law any  Proceed ing
in  iour t  to  rev iew an adverse  dec is ion  must  be  cornmenced
wi th in  {  g rn t l r f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

Itgrl C. ftl$t
H e a r i n g  O f f i c e r



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Mat te r  o f  the  Pet i t ion

o f

MARTY WHITE

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
for  the  Years  1961 th rouqh 1965.

DECTST ON

Marty  WhiLe f i led a pet i t ion pursuant  to  sect ion 722 and 689 of

the Tax Law for  the redeterminat ion of  a  def ic iency dated October  26,

1 9 7 0 ,  f o r  1 9 6 1 ,  L 9 6 2  a n d  1 9 6 3 ,  a n d  a  d e f i c i e n c y  d a t e d  J a n u a r y  I B ,  1 9 7 1 ,

fo r  1954 and L965 each fo r  un incornora ted  bus iness  taxes  under  Ar t i c le

23 o f  the  Tax  Law.

A  h e a r i n g  w a s  h e l d  o n  A u g u s t  9 ,  I 9 7 L ,  d t  t h e  o f f i c e s  o f  t h e  S t a t e

Tax Commiss ion ,  B0 Cent re  SLreet ,  New York  C i ty ,  be fore  N ige l  Wr igh t ,

Hear ing  Of f i cer ,  Pet i t ioner  was no t  p resent  a t  the  hear ing  bu t  was

represented  by  S idney  Marcus ,  C.P.A.  The Income Tax  Bureau was

r e p r e s e n t e d  b y  E d w a r d  H -  B e s t ,  E s g .  ( F r a n c i s  X .  B o y l a n ,  E s e . ,  o f

C o u n s e l )  .

The record  o f  such hear ing  has  been du ly  examined and cons idered.

I S S U E

fhe issue in  th is  case is  whether  pe t i t ioner ,  a  mus ic ian ,  i s

exempt  f rom tax  under  sec t ion  703 (c )  o f  the  Tax  Law as  a  p ro fess iona l .

FINDINGS OF FACT

1 .  Pe t i t i one r

He  has  an  o f f i ce  a t

desc r ibes 'h imse l f  ,  on  h i s  re tu rn ,

64L2 Metropoli tan Oval, Bronx, Ne\nr

as  a  mus ic ian .

York, where



2 -

he employs three women.  Since 1965,  pet i t ioner  has operated as

a corporat ion.

2 .  Pe t i t i one r ' s  bus iness  i s  desc r ibed  as  the  book ing  and

making up of  bands to  p lay at  weddings and graduat ion exerc ises.

He may book four or f ive bands in one evening. He has no permanent

staf f  o f  music ians but  obta ins them throuqh Iocal  802 of  the

Music ians Union.  Pet i t ioner  would make an appearance at  each

af fa i r  and funct ion as a master  of  ceremonies.

3 .  The  de f i c i enc ies  amoun t  t o  $2 ,347 .95  w i t h  $ I , 05L .69  i n te res t

f o r  a  t o ta l  o f  $3 ,399 .64  f o r  1961 ,  L962  and  1963  and  $2 ,806 .27  f o r

1954  and  1965  -

CONCLUSIONS OF I,AW

l{h i le  a  mus ic ian  and band leader  matz  be  a  p ro fess iona l  in  some

cases ,  (Voorhees  v .  Ba tes  308  N .Y .  LB4)  pe t i t i one r  has  no t  ca r r i ed

the burden of proof that his activit ies come within the exemption

(see Sal ter  v .  Murphy 11 AD 2d 262) .  I t  would appear  that  pet i t ioner

is  a mere booking agent  whose knowledge of  music  is  not  necessary to

h i s  ac t i v i t i es  ( see  Sundberq  v .  B raqa l i n i  7  AD 2d  15 ) .

DECISION

The pet i t ion is  denied

wi th such in terest ,  i f  dr iy ,

Tax Law.

DATED: Albany, New York
/ l  . r  i ,  t t ) . i n
#,21i:^ ' ( . ,  / - / / , ;
U ,'/

and the def ic i-ency

as may be due under

i s  a f f i rmed together

sect ion 684 of  the

STATE TAX COMMISSION

COMMISSION

COMMISSIONER


