
STATE OF NEW YORTi
STATE TAX COMHISSIOh

ln the llatter

WEBER &

r>f tJre Pet i t ion

o f

COMPAI1Y
AI' f  lDAVIT OF MAITING
OF HOTICE OT DECISTON
BY (CERTIFIED) I{AIL

For a Redeterminat ion of a Def lc iency or
a Refund of Unincorporated Business
Taxes under Art ic le(s) ZZ of the
Tax law fo r  the  (Vear (s \  1964,  1965 & :1966

State of New York
County of Albany

Martha Funaro , being tluly sworn, dcposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that,rn thc 9th t i ry of l " lay ,  L972 ,  she served the wtthin

Notice of Decisicn (or Detei :rninat ion) by (eert i f ied) mal l  upon Weber & Company

(representat lve of)  the pet i tJoner in the wlthi t t

pr:oeeet l ing, by enclosing a trrre copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Weber & Company
6 5  W .  3 8  S t r e e t
New York, New York 10018

and by deposLt ing same enctosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapPer is the laat

known address of the (r 'epresentat lve of the) pet i t loner.

Sworn to trefore me ttris

9th day of I'Iay , L9 72

? a7 7t-. r----,..-*+\



STATE 0F I,IE[{ YORK
STATE TAX COMHISSION

ln the l,latter the Pet i t ion

COMPANYWEBER
AFf IDAVIT OF T'{AItING
OF HOTICE OT DECISION
BY (CERTIFIED) I,{AIL

For a Redetermination of a Deflclency or
a Refund of Unincorporated Business
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(sl L964, L965 & 1966

State of New York
County of Albany

Martha Funaro, being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Finance' over 18 years of

age, rnd that on the 9th day of l[,ay r L9 72, she served the wlthin

Notice of Decision (or Determination) by (eert i f ied) mail upon Samuel Davidoff

(representatlve of) the Petitloner in the within

proceedin1t by enclosing a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follows: SamueI Davidoff
I Nevins Street
BrooklYn, New York TI2L7

and by deposlting sane enclosed in a postpaid properly addressed HiapPer ln a

(post office or official depository) under the exclusive care and custody of

the llnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petltLoner herein and that the address set forth on sald wraPPer ig the laat

known address of the (representatlve of the) petitl-oner.
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Sworn

9th

to before

day of

me this

I{ay

;>
,  L97Z 9rr.az-t



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N  E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILD]NG 9, ROO,{ 2I4A

STATE CAMPUS
ALBANY, N.  Y.  122n

AREA CODE 51  8

4 5 7 - 2 6 5 5 , 6 . 7

S T A Y E  T A X  C O M M I S S I O I I

HE^RI I IG U i tT

E O W A R D  R O O K

SECRETARY 1O

c 0 M M t s S t o l l

AOORESS YOUR REPLY TO

I lr tc0t Albanyl New York

tlry I' L97?.

trbrr & Coeprnft
66 tf. tB etnot
firr lorlr, ilGn lorlr IOOIB

(bntlmr

Please take not ice of the DB;l8IGf of
t h e  S t a t e  T a x  C o m m i s s i o n  e n c l o s e d  h e r e w i t h .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
722 o f  the  Tax  Law any  Proceed ing
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  {  lh t l r f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s l o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
a d d r e s s e d  t o  t h e  u n d e r s i g n e d .  T h e s e  w i l l  b e  r e f e r r e d
to  the  proper  par ty  fo r  rep ly .

Very t ru ly  yours,

7^4rf / h/".
fig-l O. Ilrigbt
H e a r i n g  O f f i c e r

c c  P e t i t i o n e r '  s  R e p r e s e n t a t i v e
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WEBER AND COMPANY

for  a  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  1 9 6 4 ,  1 9 6 5  a n d  1 9 6 6 -

D E C I S I O N

Weber and Company f i led a pet i t ion under  sect ions 722 and 689

sf  the Tax Law for  a  redeterminat ion of  a  def ic iency dated Ju ly  29,  1968,

of  un incorporated business taxes under  Ar t ic le  23 of  the Tax Law for

the  vea rs  L964 ,  L965  and  L966 .

A hear ing  was he ld  on  Aug 'us t  IO,  1971-  a t  the  o f f i ces  o f  the

S t a t e  T a x  C o m m i s s i o n , B 0  C e n t r e  S t r e e t ,  N e w  Y o r k  C i t y ,  b e f o r e  N i g e l  G .

Wr igh t ,  Hear ing  Of f i cer .  Pet i t ioner  was represented  by  Samuel

Dav ido f f ,  C .P.A.  The Income Tax  Bureau was represented  by  Edward  H.

B e s t ,  E s q .  ( F r a n c i s  X .  B o y l a n ,  E s q .  o f  C o u n s e l ) .  T t r e  r e c o r d  o f  s u c h

hear ing  has  been du ly  examined and cons idered.

ISSUES

fhe issues in  th is

unincorporated business

respect  to  the hold ing,

1.  The pet i t ioner ,  Weber

New York CiLy,  is  composed of

pa r tne rs .

case re la te  to  a  c la im fo r  exc lus ion  f rom

tax  under  sec t ion  703 (e )  o f  the  Tax  Law wi th

leas ing  or  managf ing  o f  rea l  p roper ty .

FINDTNGS OF FACT

and Company of

Harry Weber and

66  Wes t  38 th  S t ree t ,

A lexander  Weber as egual
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2 . Renta l  income was rece ived bv  the  par tnersh ip .  T t r i s  ren ta l

income was der ived  f rom the  shor t - te rm sub leas ins  o f  subd iv ided and

improved o f f i ce  space under  long- te rm leases  in  o f f i ce  bu i ld ings  in

New York  C i ty .  Weber  has  had these same long- te rm leases  fo r  c lose

to  twenty  years  and the i r  tenants  usua l ly  renew the i r  leases .  The

bu i ld ings  were  loca ted  a t  65  West  38 th  S t ree t ,  L4O7 Broadway,  and

1 3 5 9  B r o a d w a y .  T h i s  r e n t a l  i n c o m e  a m o u n t e d  t o  $ 3 4 , 9 5 4 . 8 2 ,  $ 3 7 , 4 5 9 . 2 3

a n d  $ 3 2 , 8 2 5 . 0 0  i n  1 9 6 4 ,  i . 9 6 5  a n d  1 9 6 6  r e s p e c t i v e l y .  E x p e n s e s  o f

$ 3 4 , 6 5 9 . 8 2 ,  $ 3 I , 6 5 5 . 0 3  a n d  $ 2 9 , 2 1 0 . 1 3  a r e  l i s t e d  i n  p e t i t i o n e r ' s

par tnersh ip  re tu rn  and a l l  o f  these except  a  smal l  amount  a re  a t t r i -

bu tab le  to  the  ren ta l  income.

3. Harry Weber and Alexander Weber were eactr one-quarter

shareholders in Cambridge Management Corporat ion which owned proPerty

a t  799 Broadway,  New York  C i ty .  F i f t y  percent  o f  the  shares  o f

Cambr idge are  owned by  Norman F .  Levey ,who is  a lso  the  pres ident  o f

Cross & Brown and who was not act ive in Cambridqe. The Webers acted

as  managers  o f  Cambr idge.

4.  Commiss ion income was received by the Webers for  serv ices

for Cambridge Management Corporation. Ttrey acted as building managers

in deal ing wi th  tenants,  co l lect ing rents  and the upkeep of ,  and

repai rs  to  the premises.  Most  o f  Lhei r  t ime was spent  on th is  and

they  rece i ved  t he  amoun ts  o f  $9 ,545 .00 ,  $6 ,3 I3 .25  and  $6 ,100 .00  i n  t he

years  1964 ,  L965  and  1966  respec t i ve l y  f o r  t hese  se rv i ces .  I n  add i t i on ,

in  1-966 they received $105.00 f rom tenants of  Cambr idge for  serv ices

to the tenants in  locat ing ad.d i t ional  space and moving the tenants

in to  such  add i t i ona l  space -

5 .  Webe r  and  Company  rece i ved  $2 ,750 .55 ,  $2 ,640 .OO and  $2 ,600 .00

in 1964,  : . .965 and 1966 respect ive ly  f rom Cambr idge Managrement
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Corporat ion as a re imbursement  of  the sa lary  of  a  bookkeeper  h i red by

Weber who spent about half his time on Carnbridge business and who

rece ived  a  sa la ry  o f  abou t  $5 ,200 .00  a  yea r -

6.  The Webers,  as co- tenants,  owned a bui ld ing at  66 West  38th

S t ree t ,  and  a  ha l f  i n te res t  i n  a  bu i l d ing  a t  31  Park  Row.

7.  As a resul t  o f  a  Federa l  audi t ,  the income of  the par tner-

sh ip  was  i nc reased  by  $3 ,797 .50 ,  o f  wh i ch  $500 .00  was  a t t r i bu tab le

to  the  d i sa l l owance  o f  ren ta l  expenses ,  and  $3 ,297 .50  was  a t t r i bu tab le

to commissions received from Cambridge Management Corporation-

B .  The  de f i c i ency  amoun ts  to  $581 .75  w i th  $116 .76  pena l t y  f o r

fa i l u re  to  f i l e  I g55  and  1966  re tu rns ,  and  ' $94 -79  i n te res t ,  f o r  a

to ta l  o f  $893 .30 .

CONCLUSIONS OF II\W

A.  The pe t i t ioner 's  ren ta l  income is  exempt  f rom tax .

B.  The commiss ion  income is  sub jec t  to  tax  s ince  i t  i s  fo r

serv ices  per fo rmed fo r  a  corpora t ion  -  a  separa te  lega l  en t i t y -  and

the  ownersh ip  in te res t  o f  the  ind iv idua l  par tners  i s  there fore

i r r e l e v a n t  ( s e e  i n  r e  S c h i r r m e i s t e r ' s  E s t a t e  B  A D  2 d  1 8 0 ) .  T h e

commiss ions  rece ived f rom tenants  a re  sub jec t  to  tax .  Such income,

c o n s i d e r i n g  a l s o  t h e  F e d e r a l  a u d i t ,  i s  r e s t a t e d  t o  b e  $ 9 , 5 4 5 . 0 0 ,

$ 6 , 3 I 3 . 2 5  a n d  $ 9 , 5 0 2 . 5 0  f o r  L 9 6 4 ,  1 9 6 5  a n d  1 9 6 6  r e s p e c t i v e l y .

C. The amounts received for reimbursement for bookkeeping

serv ices  are  proper ly  assoc ia ted  w i th  the  commiss ion  income and are

taxab le  bu t  a re  o f fse t  bv  the  a l lowance o f  a  deduc t ion  in  l i ke

amounL for the salary of the bookkeeper.



D.  The  pe t i t i on

sma l l  t o  i ncu r  a  tax .

a re  cance l l ed -

DATED:

t -

i s  g ran ted .  The income fo r  a l l

T h e  p e n a l t i e s  a r e  c a n c e l l e d .

years  i s  t oo

The def ic ienc ies

STATE TAX COMMTSSTONAl .bany ,

7kr-
New York

i ' r ' l r - .?- '

COMMISSIONER
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coMMrssroNER /
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COMMISSIONER


