
STATE OF NEW YORK
STATE TAX COMI.{ISSION

ln the Hatter of  the Pet i t ion

o f

GEORGE W. WARNER & MARY B.
AFI]DAVIT OF MAILING
OF }IOTICE OT DECISION
BY (CERTITIED) l,lAIL

WARNER

For a Redetermination of a Deficiency or
a Refund ofUnincorporated Business
?axes under Art iclefs) ZS of the
Tax  Law fo r  t he  (Year (s )1963 ,  1964  &

1965

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Departrnent of Taxation and Financer over 18 years of

agee and tha t  on  the  5 th  day  o f  Apr i l  ,  L972,  she served the  w l th in

Notice of Deeision (or Determinat ion) by (eert l f ied) mai l  upon

Myron Bush, Esg. (representat lve of)  the pet i t loner in the wlthin

proeeeding, by enclosing a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Myron Bush, Esq.
60 East 42nd Street
New York ,  N.Y.  10017

and by deposltlng sane enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post 0ffice Department within the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petitl.oner hereln and that the address set forth on said wraPper is the laat

known address of the (representatlve of the) Petitloner.

Sworn to before me this

5th day of Apri l '  l ) 2 .

G.--(J
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CO}'IHISSION

ln the Matter of the Petition
:

o f

GEORGE W. I^TARNER & MARY B. WARNER:

:
For a Redeterminat ion of a Def ic lency or
a Refund ofUnincorporated Business :
Taxes under Art icle(s) 23 of the

State of New York
County of Albany

Rae Zimmerman , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, end that on the 5th day of Apri l  ,  L972 r she served the wlthin

Notice of Decision (or Determinat lon) by (eert i f ied) mai l  upon George W. Warner

& Mary B' warner 
(representatlve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as rottows: 3i3'fl1"T""X::1";.&rvlarv 
B' warner

North 
-gel lmore, 

New York 11710

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the ttnited States Post Office Department withln the State of New York.

That deponent frrrther says that the said addressee ie the (representative

of) petitioner herein and that tbe addregs set forth on said htraPPer is the lact

known address of the (representatlve of the) petitloner.

AFFIDAVIT OF MAILING
OF HOTICE OT DECISION
BY (CERTITIED) l,{Art

Tax Law for  the (year(s)  tgOl ,  1964 ahd

to before me this

, L972.
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sEctEtARY t0
cor.ril33tox

Aoong3l  Youi  iEPLY tO

DATED: Albany, New York

Apr i l  5 ,  1972

Georg'e W. Warner & Mary B. Warner
9IB Maplecrest  Dr ive
l.Iorth Bellmore, New york 11710

Dear Sir and Madam:

Please take not ice of  the Decis ion
the State Tax 4mmission enclosed herewith.

of

Please take further notice that pursuant to section 722 Of
the Tax Law any proceeding in court to review an adverse decision

must be commenced within 4 mOnths after

the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper parg for reply.

Very truly yours,

Paul B. Coburn
HEARING OFFICER

Petit ion er's Representative
Law Bureau

AD-r.t2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Mat te r  o f  the  Pet i t ion

o f

GEORGE W. WARNER & MARY B. WARNER

for  Redeterminat ion  o f  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  1 9 6 3  ,  L 9 6 4  a n d  1 9 6 5 .

DECISION

a computer

the

cause

tax

Pet i t ioners,  George W. Warner  and Mary B.  Warner ,  have f i led,  a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of  un incor-

porated business tax under  Ar t ic le  23 of  the Tax Law for  the years

1963 ,  1964  and  1965 .  ( r ' i l e  No .  46045200) .  A  fo rma l  hea r ing  was

he l -d  be fo re  Pau I  B .  Coburn ,  Hear ing  O f f i ce r ,  a t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  BO Centre Street ,  New york,  New york on

Oc tobe r  2L ,  I 97L r  d t  1 I :00  A .M.  pe t i t i one rs  appeared  by  Myron  Bush ,

Esq.  The Income Tax Bureau appeared by Edward H.  Best ,  Ese. ,

(A lbe r t  J .  Ross i ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  George  W.  Warne r ' s  ac t i v i t i es  as  a  compu te r

consu l tan t  du r ing  the  yea rs  1963 ,  1964  and  1965  cons t i t u te  the

p rac t i ce  o f  a  p ro fess ion?

I I .  D id  pe t i t i one r ,  Geo rge  W.  Warne r ' s  ac t i v i t i e s  as

consu l - tan t  du r ing  the  yea rs  1963 ,  L964  and  1965  cons t i t u te

carry ing on of  an unincorporated business?

I I I .  D id  pe t i t i one r ,  George  W.  Warne r ,  have  reasonab le

for  fa i l ing to  f i le  New york s tate unincorporated business
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re tu rns  fo r  t he  yea rs  1963 ,  L964  and  1965?

FINDINGS OF FACT

1.  Pe t i t i one rs ,  George  W.  Warne r  and  Mary  B .  Warne r ,  f i l ed

New York SLate income tax res ident  re turns for  the years 1963,

1954 and 1965.  Thev d id not  f i le  New York State unincorporated

bus iness  tax  re tu rns  fo r  sa id  vea rs .

2 .  On  AugusL  2L ,  1967 ,  t he  Income Tax  Bureau  i ssued  a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  George  W.  Warne r

and Mary B.  Warner ,  imposing unincorporated business tax upon

the income received by pet i t ioner ,  George W. Warner ,  f rom his

ac t i v i t i es  as  a  compu te r  consu l - tan t  du r ing  the  yea rs  1953 ,  L964

and 1965 and accord ingly  issued a Not ice of  Oef ic iency in  the sum

o f  $ I , I 52  . 73 .

3.  Pet i t ioner ,  Mary B.  Warner ,  was nei ther  employed or  engaged

in  an  un inco rpo ra ted  bus iness  du r ing  the  yea rs  1963 ,  1 -964  and  1965 .

4 .  Dur ing  the  yea rs  1963  ,  L964  and  1965  Lou is  Hand ,  I nc .  was

engaged in  the manufacture of  cur ta ins and drapes.  I t  was the

wor ld 's  largest  independent  manufacturer  o f  sa id products .  In  L963

i t  insta l led a new advanced computer  system. I t  re ta ined pet i t ioner ,

George W. Warner ,  dS a.  systems analyst  and programmer in  connect ion

wi th the new computer  operat ion.  He received a f ixed annual  fee

plus a bonus at  the end of  the year  f rom the corporat ion.  I t

d id  not  wi thhold Federa l  or  New York State income taxes or  soc ia l

secur i ty  tax f rom the compensat ion paid to  h im.  He d id not  receive

the f r inge benef i ts  that  were prov ided for  employees of  the

corporat ion.  He per formed a substant ia l  por t ion of  h is  work for

the corporat ion at  home.  The corporat ion d id not  exerc ise any
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substant ia l  superv is ion or  contro l  over  h is  act iv i t ies or  over  the

t ime he devoted.  to  h is  act iv i t ies.  On Schedule ' tc ' t  o f  h is  federa l

income tax returns for  sa id vears he deducted minor  expenses incurred

in connect ion wi th  h is  bus iness act iv i t ies.  He was not  re imbursed

for  any of  these expenses.

5 .  Pe t i t i one r ,  George  W.  Warne r ,  rece i ved  a  B .S .  deg ree

in accounting from the New York University School of Commerce in

1951.  In  1954,  he was employed by Nat ional  Cash Regis ter  Company

to a id in  product  insta l l -a t ion.  In  1960,  he was employed by

Saint  Regis  Paper  Company as ch ief  computer  technic ian.  He received

a d ip loma of  graduat ion in  1961 f rom the automat ic  data processing

systems course for  s taf f  o f f icers conducted by the Uni ted States

Army.  He received a cer t i f icate in  data processingf  f rom the Data

Process ing  Managemen t  Assoc ia t i on  i n  1965 .  He  was  l a te r  e lec ted

to  membersh ip  i n  sa id  assoc ia t i on .

6.  There was no l icense regui red by the New York State

Education Department or any other governmental agency for the type

of  serv ices rendered by pet i t ioner ,  George W. Warner ,  dur ing the

years  1963 ,  1964  and  1965 .  The re  were  no  un i ve rs i t y  cou rses  i n

the data processing f ie ld  at  the t ime he entered i t .  There are

many univers i t ies that  present ly  of fer  a  degree in  computer  sc ience.

7 .  D u r i n g  t h e  y e a r s  1 9 6 3 ,  L 9 6 4  a n d  1 9 6 5  a l l  o f  p e t i t i o n e r

Georqe W.  Warner 's  income as  a  computer  consu l tan t  was  der ived

f rom persona l  serv ices  rendered.  Cap i ta l  was  no t  a  mater ia l  income

produc ing  fac to r ,

B.  Pe t i t i one r ,  George  W.  Warne r ,  i n  h i s  capac i t y  as  an

accountant ,  concluded that  he was not  requi red to  f i le  New York State
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unincorporated business tax returns for  the years 1963,  L964

and  1965 .

CONCLUSIONS OF LAW

A.  Tha t  t he  ac t i v i t i es  o f  pe t i t i one r ,  George  W-  Warne r ,

as a computer  consul tant  dur ing the years 1963,  1-964 and 1965,  a l though

requi r ing specia l  knowledge and exper ience,  d id  not  const i tu te the

pract ice of  a  profess ion exempt  f rom the imposi t ion of  the

unincorporated business tax in  accordance wi th  the meaning and

in ten t  o f  sec t i on  703 (c )  o f  t he  Tax  Law.

B.  That  the income received by pet i t ioner ,  George W. Warner ,

f rom Louis  Hand,  Inc.  dur ing the years 1963,  L964 and 1965 const i tu ted

income f rom his  reqular  bus iness as a computer  consul tant  and not

compensation as an employee exempt from the imposit ion of the

unincorporated business tax in  accordance wi th  the meaning and in tent

of  sect ion 7O3 (b)  o f  the Tax Law.

C .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  George  W.

Warne r ,  du r ing  the  yea rs  1963 ,  L964  and  1965  cons t i t u ted  the

carry ing on of  an unincorporated business and h is  income der ived

theref rom was subject  to  the unincorporated business tax in

accordance wi th  the meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

D .  Tha t  s ince  pe t i t i one r ,  Mary  B .  Warne r ,  was  no t  engaged  in

an  un inco rpo ra ted  bus iness  du r ing  the  yea rs  1963 ,  L964  and  1965 '

she  was  no t  l i ab le  fo r  un ineo rpo ra ted  bus iness  tax  fo r  sa id  yea rs .

E.  That  pet i t ioner ,  George W. Warner ,  had reasonable cause

for  not  f i l ino New York State unincorporated business tax returns

fo r  t he  yea rs  1963 ,  1964  and  1965 ,  and ,  t he re fo re ,  t he  pena l t y

imposed pursuant  to  sect ion 685 (a)  o f  the Tax Law is  waived.
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F .  Tha t  t he  pe t i t i on  o f  George  W.  Warne r  and  Mary  B .  Warne r ,

is  granted to  the extent  o f  cancef l ing the Not ice of  Def ic iency

i ssued  Augus t  21 ,  L967 ,  ds  aga ins t  pe t i t i one r ,  Mary  B '  wa rne r '  and

of  cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f  the

Tax  Law fo r  t he  yea rs  f963 ,  Lg64  and  1955  and  the  No t i ce  o f  De f i c i ency

i ssued  Augus t  21 ,  L967 ,  dS  aga ins t  pe t i t i one r ,  George  W-  Warne r

i s  reduced  f rom $L , I52 .73  to  $943 .23  toge the r  w i th  such  i n te res t

aS  may  be  due  f rom Augus t  21 ,  L967 ,  and ,  excep t  as  so  g ran ted ,  t he

pe t i t i on  i s  i n  a1 I  o the r  respec ts  den ied .

DATED: Albany, New York

/ , ,  .  a  - -

ft,/. .t,: ( S' 
', 
, 1' 7 w

'/ 
.r"

STATE TAX COMMISSION

/;r-n*-'-' !*.r./.-, --..-
COMMISSIONER

\A""rG, \c^,*
COMMISSIONER

SIONER


