
STATE OF NEW YORK
STATE TAX COMHISSION

ln the Matter

WAD RMIT

the Pet i t lon

TRUCK CO. :

of

o f

A

For a Redetermination of a Deficlency or
a Refund of Unincorporated Businesq

AFf]DAVIT OF MAITING
OF NOTICE Of DECISION
BY (CERTIFIED) I{AIL

Taxes  under  Ar t i c le (s )  23 of the
Tax Law for the/W4/({/ELscal Year erlded

January 31,  L967.

State of New York
CounW of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agee end that on the l6thday of lv lay , ,  L972, she served the wlthin

Notice of D,ecision (or Determinat ion) by (eert i f ied) mal l  upon Wad Rent A

Eruck Co. (representatlve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Wad Rent A Truck Co-
911 Main  St ree t ,  Eas t
Rochester,  New York L46O5

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitloner hereln and that the addrees set forth on sald wraPPer is the lact

known address of the (representatlve of the) petitioner.

Sworn to before me this

I4ayI6th day of
,:,-,/' 1\,L

,  t 97Z



STATE OF NEW YORK
STATE TAX COMHISSION

AFFIDAVIT OF I.IAILING
OF NOTICE OT DECISION
BY (CERTTFIED) l,lArL

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Art icle(s) ZS of the
Tax Law for the WA/W\/Fiscal Year ended

January 31,  1967

State of New York
County of Albany

M a r t h a F u n a r o r b e i n g d u l y s w o r n r d c p o s e s a n d s a y s t h a t

she is an employee of ttre Department of Taxation and Finance' over 18 years of

age, rnd that on ths 16th day of l4ay ,  19 72, she served the wlthin

Notice of Decision (or Determinat ion) by (cer: t t f ied) mai l  upon Lester E. Stone, C.P.A.

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as forrows: 
l?3f"Iro1ril"B3;n";iifur."n
Buffalo, New York L42O2

and by deposlting same enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petttioner herein and that the addrees set forth on said wraPPer is the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this

15th day of Ifay

ln the l lat ter of  the Pet i t ion

o f

WAD Rmrif A TRUCK CO.

,  L97Z



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

.  s taTE TAX COMMTSSIOi l

l lE^ i | l r c  u l { lT

E O W A R D  R O O K

S E C R E T A N Y  T O

c o M M t S 9 l o l {

ADDRESS YOUR REPLY TO

STATE OF NEW YORK

DEPARTMENT OF TAXATTON AND FINAI{CE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N.  Y.  122n

AREA COOE 5. I  8

4 5 7 - 2 6 5 5 , 6 , 7

^  r  r ^ ^ ^ . ,  ,  N e w  Y o r k
n tad  a  

^LeotLY )

lhilt 16. L972

lhd fmt f, '|lnrak Go.
gtt rlrtn Etreat, hst
loclhutrr, U* Irrrtc t*6olt

Omtl.amr

P l e a s e  t a k e  n o t i c e  n f  f h p

the state tax coriiii.i"^""n"r"tffi€trffiti..
o f

P l  e a  s e  t a k e  f r r r  t h e r

722
i n  cour t  to  rev iew
, ^ , i  * h i  n

tS hnthr

Any inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to  the  proper  par ty  fo r  rep ly .

rfta'ftf,tFhJditmrr

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureeu

not ice  tha t  pursuant  to  sec t ion(  s )
o f  the  Tax  Law any  proceed ing

an adverse  dec is ion  must  be  commenced
a f t e r  t h e  d a t e  o f  t h i s  n o t i c e .
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the  Mat te r  o f  the  Pet i t ion

o f

WAD RENT A TRUCK CO.

for  a  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness  Taxes
under  Ar t i c le  23  o f  the  Tax  Law fo r  the
F i s c a l  Y e a r  e n d e d  J a n u a r y  3 1 ,  1 9 6 7 .

D E C I S I O N

Wad Rent  A Truck Co.  pet i t ioned for  a  redeterminat ion of  a

def ic iency in  unincorporated business taxes under  Ar t ic le  23 of  the

Tax  Law fo r  t he  f i sca l  yea r  ended  January  31 ,  \ 967 .

A fo rmal  hear inq  was he ld  a t  the  o f f i ces  o f  the  Sta te  Tax

Commiss ion ,  Buf fa lo ,  New York ,  o r l  June 25 ,  I97L,  be fore  L .  Rober t

Le isner ,  Hear ing  Of f i cer .  The taxpayer  was represented  by  Les ter

Stone,  C.P.A.  and the  Income Tax  Bureau was represented  by  Edward

B e s t ,  E s e .  ( A l e x a n d e r  W e i s s ,  E s q . ,  o f  C o u n s e l ) .

r S S U E

Were prof i ts  der ived f rom insta l lment  ob l igat ions of  a  l iqu i -

dat ing par tnership d is t r ibuted to  par tners subjeet  to  an unincorporated

business tax appl ied to  the par tnership?

FfNDINGS OF FACT

1 .  Pe t i t i one r ,  a  d i sso l ved  pa r tne rsh ip , t ime ly  f i l ed  New York

State unincorporated business tax returns for  the per iod January 31,

L967 ,  s igned  and  execu ted  on  Februa ry  3 ,  1967 .

2 .  No t i ces  o f  de f i c i enc ies  i n  un inco rpo ra ted  bus iness  tax  fo r

the f isca l  year  were issued on December 16,  1968 against  Wad Rent  A

Truck  Co .  and  a l so  aga ins t  Ph i l l i p  Pan f i e l ,  Ph i t i p  Ne ive r t ,
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A lan  Weinberg ,  Char les  Goodman and Rober t  Fe ing lass  under  F i le  No.

4628.  The Sta tement  o f  Aud i t  Chanses  a ]so  ind ica ted  tha t  Jack  J .

F e i n g l a s s  a s  w e l l  a s  C h a r l e s  G o o d m a n ,  P h i l i p  N e i v e r t ,  e t  a I - ,

ind iv idua l l y  and as  copar tners  d id  bus iness  as  Wad Rent  A  Truck  Co.

3 .  The taxpayer  pe t i t ioned fo r  redeterminat ion  o f  the

d e f i c i e n c i e s .

4.  The pet i t ioner ,  Wad Rent  A Truck Co.  was a par tnership on

an accrual  bas is .  I t  f i led a par tnership and unincorporated business

tax returns for  the year  ended January 31,  1966,  and a f ina l  re turn

repor t ing an insta l lment  sa le of  the par tnership equipment  in  re turn

fo r  no tes .  The  ga in  on  the  i ns ta l lmen t  ob l i ga t i ons  was  $32 ,747 .64

dur ing  the  yea r  ended  January  31 ,  1967 .

5 .  T h e  p e t i t i o n e r  c o n t e n d e d  t h a t  i t  d i s s o l v e d  o n  J a n u a r y  3 1 ,  L 9 6 6 '

and i t  rea l i zed  no  qa in  on  th is  sa le  as  i t  d isso lved and d is t r ibu ted

the  no tes  he ld  by  the  par tnersh ip  to  the  par tners  and each par tner 's

share  was no t  su f f i c ien t  to  sub iec t  h im to  un incorpora ted  bus iness  tax .

6 .  These ins ta l lment  ob l iga t ions  were  pa id  by  the  purchaser  to

an ag,ent of the partners who broke the payments down through an

agency bank account and paid the former partners.

7 .  The Income Tax Bureau determined that this crain was a

par tnership prof i t  and the unincorporated business tax was appl icable

to the parLnership and the par tnership and par tners were l iab le for

the tax.

CONCLUSIONS OF I,AW

A .  T h e  s a l e  o f  b u s i n e s s  a s s e t s  o f  a n  u n i n c o r p o r a t e d  b u s i n e s s

is  sub jec t  to  un incorpora ted  bus iness  tax .

B .  The Wad Rent  A  Truck  Co.  was a  " l iqu ida t ing  par tnersh ip"  by

v i rLue o f  i t s  l iqu ida t ing ,  and i t  was  a  par tnersh ip  in  l iqu ida t ion
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under  sect ion 703 (a)  o f  the Tax Law.  The statute was designed to

cover  l iqu idat ion income,  and a l l  prof i ts  der ived e i ther  through

the co l lect ion of  insta l lment  ob l igrat ions outs tanding or  through the

sale of  o ther  assets in  the course of  the l - iqu idat ion.  New York

State 1952 Leqis la t ive Annual ,  pagfe 349;  Louis  Berrv ,  David & Bern ice

M i ro ,  e t  a l . ,  S r . a te  Tax  Comm.  Dec . ,  Janua ry  11 ,  I 97 I .

C The par tnersh ip  and a l l  o f  the  par tners  a re  1 iab1e fo r  the

un incorpora ted  bus iness  tax  as  de termined by  the  Income Tax  Bureau.

D.  Pursuant  to  the  Tax  Law,  in te res t  sha l l  be  added to  the

t o t a l  d u e  u n t i l  p a i d .

DATED: Albany, New York
l.-\*" " .-, /6 /77r-// /44
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STATE TAX COMMTSSION

COMMISSIONER

COMMTSSIONER

1

t . 1

\ ,\ , { -r-- \,''
\ \'L.L\t;r lt-'1Flq,.n n

COMMISSTONER


