
STATE OP }IEl{ YORK
STATE TAX CO}IHISSION

In thc l,latter of the Petltlon

of

JOIIN A. VALVANO
AfFIDAVIT OT }IAII,ITG
oF tfotrcE 0r DEcrslolf
Bf, (CERTIFIED) HAII,:

For a Redetermlnation of a D,eflciency or
a Refirnd of Unincorporated Business 3
Taxes under Article(s) Zg of the
Tax Iaw for the (Vear(s)L967 and 1968:

State of Nerw York
County of Albany

Lynn Wilson , belng du1y srrorn, depoees and aayr that

she is an employee of the llepartnent of Taxatlon and Financcr ovcr 18 years of

agel and that on the lst day of December , L972 r shc rervcd the wlthln

llotice of Decislon (or Determl.natton) by (certlfied) naLl upoa JOIIII A. VAIVANO

(representatl.ve of) the petltloner ln the rlthl.n

proceedingl by encloelng a true eopy thereof ln a seeurely sealed portpaid

wrapper addressed as follors: Mr. ilohn A. Valvano

83-03 Commonwealth Blvd.
Bel lerose,  New York LL426

and by depoatting sme enclosed in a postpald properly addressed wrapper ln a

(post office or offl.cLal deposttory) under the exclugLve care and cnctody of

the tlnlted States Post Offlce Departncnt wlthln the State of llcr York.

That deponent further says that the eatd aditresoee is the (repreaertatLve

of) petitl.oner herel.n and that the address set forth on aal.d rrapper fu the Laet

known address of the (repreeentatfve of thc) petltloner.

Sworn to before ne thls



STATE OF ilEI{ YORK
STATE TAX CO}IHISSIO}T

In thc Matter of the Petltion

of

iIOIIN A. VALVANO
AFFII}AVII OT UAITI}IG
0F tfofrcE 0r DEcrsrolf
BY (CERTTFTED) !{AIL

Por a Redetermlnation of a D,eflciency or
a Refirnd of Unincorporated Business 3
Taxes under Article(s) 23 of the
Tax law for the (Year(s) l-967 and 196&

State of lfew York
County of Albany

Lynn Wilson ; belng duly sworn, depoaes and eaye that

she is an empLoyee of the Department of Taxatlon and Fl.nanecr ovcr 18 years of

agel and that on the 1st day of December , L9 72, she servcd the wlthln

l{otlce of Decislon (or Determl.natlon) by (ccrtlfted) naLL upon JOSEPH ,t. FRANCO

(representative of) the petitloner ln the wlthln

proceedingr by encloeing a true eopy thereof Ln a seeurely sealed po*pald

wraPPer addressed as fo1lorrs: Mr. iloseph it. Franco
69 E-  Nichola i  St reet
Hicksvi l le, New York 11801

and by depostting sme enclosed in a postpald properly addresged rrapper Ln a

(post office or offlclal depository) under the exclusl.ve care and clrrtody of

the tlnlted States Post Offlce Department wlthln the State of lfer York.

firat deponent further says that the sald addreacee la the (repreaeutatlve

of) petttloner hereln and that the address set forth on eal.d rrapper fu the lact

known address of the (relnesentatl,vc of the) petltloner.

Sworn to before ne thls



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOlvt 2l4A

STATE CAMPUS
ALBANY, N. Y. l22n

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

Dtl[lDr Albany, New York
Dm;brr lr 19?1

flr. rlohn L Trlrnnp
e3*O3 €mo,nrralth 81vd.
Fd.lcrorrr Iftt fonr lldil6

hr tlr" Vat"vrnor

please take notice of the DF!810f of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to laaltt0n 722 at

the Tax Law any proceeding in court to review an adverse decision
must be commenced within 

- 
4 Fntba after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

,8. Gohlrn
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

SIATE TAX COMMt53tON

HEARINE UXIT

E O W A R O  R O O K

SECREIARY TO

coMMtsStoN

AOORESs YOUi  NEPLY fO

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

O I

JOHN A. VALVAITO

for  Redeterminat ion of  Def ic iency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L967 and 1968.

Did pet i t ioner ,  John A.  Valvano's

salesman dur ing the years L967 and 1968

of  an unincorporated business?

DECISTON

Pet i t ioner ,  John A.  Valvano,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years L967 and 1968.  (F i le

No .  B -L44OI073) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  B0 Centre

S t ree t ,  New York ,  New York ,  o r  Sep tember  25 ,  L972 ,  d t  2245  P .M.

Petit ioner appeared by Joseph Franco, P.A. TLre Income Tax Bureau

appeared  by  Sau l  Hecke lman ,  Esq . ,  (A lbe r t  J .  Ross i ,  Ese . ,  o f  Counse l ) .

ISSUE

ac t i v i t i es  as  a  rea l  es ta te

constitute the carrying on

FINDINGS OF FACT

I .  Pet i t ioner ,  John A.  Valvano,  fL led New York State income

tax res ident  re turns for  the years L967 and 1968.  He l is ted h is

occupat ion as " rea l  estate broker"  on sa id returns.  He d id not

f i le  New York State unincorporated business tax returns for  sa id

yea rs .

2.  On January 18,  I97I ,  the fncome Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioner ,  John A.  Valvano,  imposing

unincorporated business tax in  the sum of  $792.83 upon the income
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received by h im f rom his  act iv i t ies as a rea l  estate sa lesman dur ing

the years L967 and 1968.  I t  a lso imposed a penal ty  pursuant  to

sec t i on  6S5(a )  o f  t he  Tax  Law in  Lhe  sum o f  $198 .2 I  f o r  f a i l u re  to

f i le  un incorporated business tax returns for  sa id years.  I t  fur ther

imposed a penalty pursuant to section 685 (c) of the Tax Law in the

sum o f  $45 .57  fo r  f a i l u re  to  f i l e  dec la ra t i ons  o f  es t ima ted  un inco r -

porated business tax for  sa id years.  In  aceordance wi th  the afore-

sa id Statement  of  Audi t  CLranges,  i t  issued a Not ice of  Def ic iency in

the  sum o f  $1 ,  136 .75 .

3.  Pet , i t , ioner ,  John A.  Va1vano,  was a real  estate sa lesman

dur ing the years 1967 and 1968.  He sold homes for  one home bui lder

in  L967 and for  three home bui lders in  1968.  He sold homes for  no

more than one builder at any given period of t ime. He sold the homes

being constructed by a bui lder  on the bui lder 's  t ract .  The bui lders

furn ished,  at  no charge,  a  model  home garage to be used as an of f ice.

The bui lders a lso furn ished of f ice equipment ,  te lephones,  sa les mater ia ls ,

adver t is ing and l iab i l i ty  insurance at  no cost  to  pet i t ioner .  The

bui lders furn ished and paid other  rea l  estate sa lesni€n,  who were needed

to help the petit ioner cover the job. He was required to cover the

s i te  for  speci f ic  numbers of  hours set  by the bui lders.  He d id not

have any employees of  h is  ohrn.

4.  Pet i t ioner ,  John A.  Valvano,  was a New York State l icensed

real  estate broker  dur ing the years L967 and 1968.  He d id not  ho ld

himsel f  out  to  the publ ic  as a rea l  estate broker .

5.  Pet i t ioner ,  John A.  Va1vano,  received gross commiss ions for

t he  sa le  o f  r ea l  es ta te  t o ta l l i ng  $18 ,363 .00  i n  L967  and  $21 ,894 .00

in  1968 .  I n  L967  he  rece i ved  $L7 ,L62 .BO f rom Mad . i son  Fa rms ,  I nc .

and  $1 ,200 .18  f rom an  und isc losed  sou rce .  I n  1968  he  rece i ved

$2 ,066 .2L  f r om Mad i son  Fa rms ,  I nc . ,  $ I4 ,908 .90  f r om Bayg reen  a t

Oceans ide ,  I nc .  and  $4 ,919 .31  f rom Schre ibe r  P rope r t i es ,  I nc .
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A11 three corporat ions were bui lders for  whom t re worked.  T l :ese

builders did not withhold Federal or New York State income taxes

or  soc ia l  secur i ty  tax f rom the commiss ions paid to  h im.  He l is ted

his  income and expenses on Schedule r rcr r  o f  h is  Federa l  income tax

re tu rns .  He  deduc ted  bus iness  expenses  to ta l l i ng  $3 ,510 .00  i n  L967

and  $3 ,882 .00  i n  1968 .  f hese  bus iness  expenses  cons i s ted  subs tan -

t ia l ly  o f  an a l locat ion of  th i r ty  three and one-hal f  percent  o f

his home expenses and seventy percent of his automobile expenses

to business act iv i t ies.  He f i led a form for  a  se l f -employed ret i re-

ment  deduct ion wi th  h is  1968 Federa l  income tax return.

6.  Pet i t ioner ,  John A.  Valvano,  had a wr i t ten commiss ion

agreement with Baygreen at oceanside, Inc- TLre agreement provided

that  he was to  receive a commiss ion of  three- four ths of  one percent

for sel l ing homes. It  further provided that he was to receive a

$200.00 a week draw against  commiss ions and that ,  in  the event  that

the draw exceeded earned commiss ions,  i t  was to  be considered a sa lary

for coverage of the job. TLre agreement could be terminated at any

time by the builder. He had similar agreements with the other

bui lders for  whom he rendered serv ices.

7.  Pet i t ioner ,  John A.  Valvano's  New York State income tax

returns for ttre years L967 and t96B were prepared by his brother

who was an accountant  and who was fami l iar  wi th  h is  bus iness af fa i rs .

CONCLUSIONS OF LAW

A. That the income received by petit ioner, John A. Valvano,

f rom his  act iv i t ies as a rea l  estate sa lesman dur ing the years 1967

and 1968, constituted compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of t tre Tax Law.



B. Thrat the petit ion

Not ice of  Def ic iencv issued

DATED: Albany, New York
December L,  L972

4

of John A. Valvano is granted and the

January  lB ,  L97 I  i s  cance l l ed .

STATE TAX COMMISSION
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