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In the lfutter
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For a Redetermination of a Deficiencv or
a Refunrl of Unincorporated Business:
Taxes under Art icle(s) 23 of the
Tax  l aw  fo r  t he  ( yea r (s )  1965 ,  L966 ,  L967 ,

1968  and  1969 .

AFFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTITIED) I,IAIL

State of New York
CounW of Albany

Rae Zimmerman, being duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Financer over 18 years of

ager rnd that on the

Notice of D,ecision (or
Sundberg

6th day of Apri l ,  Lg 72,  she served the wt th in

Determinat ion) by (eert i f ied) mal l  upon Harold E.

proceedingr by enclosing a

(representative of) the petitJoner in the wlthin

true copy thereof in a seeurely sealed postpald

wrapper addressed as fol lows: Harold E. Sundberg
121 Woodbridge Avenue
Bu f fa lo ,  N .Y .  L42 I4

and by deposltlng same enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0ffice Deparfinent within the State of New York.

That deponent further says that the said addressee is the (representative

of) petltioner hereln and that the addreas set forth on said wrapPer is the laat

known address of the (representatlve of the) petitloner.

Sworn

6th

to before me this

day of Apri l  ,  1972. *<--/g+--
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E D W A R O  R O O K

SECiEIARY TO
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ADORE9s YOUR NEPLY TO

DATED: Albanyr  New York

HaroLd S. $un,jberg
121 WoodbrLdge Avenue
Buffalo, N Y. L42L4

Dear Mr, Sundbergl

P lease take  no t ice  o f  the  DeeLe ion  o f
t h e  S t a t e  T a x  C o m m i s s i o n  e n c l o s e d  h e r e w i t h .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
722 o f  the  Tax  Law any  proceed ing

in  cour t  to  rev iew an adverse  dec ls ion  must  be  cornmenced
wi th in  4  months  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
a d d r e s s e d  t o  t h e  u n d e r s i g n e d .  T h e s e  w i l l  b e  r e f e r r e d
to  the  proper  par ty  fo r  rep ly .

Very  t ru l y  you rs ,  
/\ . . .  ) ,  /  / /'7 J/l / r.

6 ' / [t'/,u't'tg4{t.yt-</
L, Ro.bert L*l"sner
H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HAROLD E. SUNDBERG

for a Redetermination of a Deficiency
or for Refund of Unincorporated, Business
Tax under Art icle 23 of the Tax Law for
t he  Yea rs  1965 ,  1966 ,  1967 ,  1968  and  L969 .

DECISION

Harold E. Sundberg having f i led claims for refunds of unincor-

porated business taxes for  the years 1965 through L969.  On denia l

of the refund claim, the taxpayer demanded a hearing. On i lune 24,

L970,  a formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Building, Buffalo, New York. Ehe taxpayer appeared in person.

The Income Tax Bureau was represented by Edward H. Best, Esq.,

(A lexander  We iss ,  Esq . ,  o f  Counse l )  .

ISSUE

Were the activit ies of Haro1d E. Sundberg subject to unincorporated

bus iness  tax  i n  t he  yea rs  1965 ,  L966 ,  1967 ,  L96B and  1969?

FINDINGS OF FACT

1. The taxpeyer f, i led personal income tax returns and unincor-

porated business tax returns for each of the years 1965 through 1969

on which returns he reported income from his activit ies as a repre-

sentative of Philadelphia Gear Corporation, Orvi l le Simpson Company,

Comptor Company and Palmer Instruments, Inc. ILre taxpayer l isted his

act iv i t ies on such returns as a sa les engineer .

2. The taxpayer paid the unincorporated business taxes for each
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year and f i led c la ims for refund. The claims for refund were denied

and the taxpayer t imely petit ioned for a hearing.

3.  The taxpayer  admi t ted at  the hear ing that  he carr ied on h is

activit ies in the same form and manner as during the years 1951 through

1964.  These years were considered by the commiss ion in  a dec is ion

dated June 30,  L969,  involv ing unincorporated business taxes.  The

taxpayer  contended that  he d id not  carry  on h is  act iv i t ies as an

independent contractor but as an employee,

4. During the years involved the taxpayer maintained his own

of f ice and te lephone and f i led returns as a se l f -employed person for

federa l  tax purposes.

5. None of the four concerns represented by the taxpayer, to wit,

Philadelphia Gear Corporation, Orvi l le Simpson Company, the Comptor

Company and Palmer Instruments, Inc. considered the taxpayer as an

employee for social security purposes or for group insurance purposes.

6.  The taxpayer  was paid on a sa les commiss ion basis  for

rendering services to the four companies. The taxpayer agreed to

promote the sales of the products of the four companies,

7. The taxpayer was not required to work any specif ic port ion

of his t ime for any of the companies and there was no agreement or

unders tand ing  to  tha t  e f fec t ,

B ,  The concerns  d id  no t  exerc ise  c lose  superv is ion  and cont ro l

over the manner in vrhich the taxpayer carr ied on his act iv i t ies in

the i r  beha l f .

CONCLUSIONS OF I.AW

A- The taxpayer  carr ied on h is  act iv i t ies dur ing the years in

issue as an independent sales agent rather than as an employee,
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B. The activit ies of the taxpayer during the year involved were

subject  to  the unincorporated business tax.

C.  The denia ls  of  the c la ims for  re funds for  the years L965,

L966 ,  1967 ,  1958  and  1969  a re  sus ta ined .

DATED: Albany, New York
,/\

Uf^J b, /??a

STATE TAX COMMISSION

SS]ONER

COMMISSIONER/

COMMISSIONER


