
STAI'E OF }IEI{ YORX
STATE TAX CO}IHISSIO}I

In thc ldatter of the Petltlon

of
CHARI,ES STERN, MAURICE S. BYCK, :
LOUIS STERN, et  a l . ,  Ind iv idual ly  and
as co-partners d/b/u the firm name: & style
For a Redetemlnation of a Deftcl.ency or of
a Refirnd of Unincorporated Business3 STERN

AFFII}AVII OF UAITIXG
OF IIOIICE OF DECISIOT
B[ (CERrIrrEr') Htrr,

& BYCK
taxes under Arttcle(s) 23 of the
Tax Iaw for the (Vear(s) J-965 & 1966 :

State of Henr York
County of Albany

l"lartha Funaro , belng duly ewornl depoees and rayr that

she is an enpLoyee of the l),epartnent of Taxatlon and Fl.nanecr over 18 years of

agel and that on the 29th day of August , L972, she eervcd the wlthLn

lfotlce of llecielon (or DetermLnatlon) by (ccrtlfted) nall upou stern Brothers

(representatlve of) the petltloner ln the rlthln

proceedingl by eneloeing a true copy thereof Ln a seeurely aealed poetpald

wrapper addreeeed as follors! Stern Brothers
111 Broadway
New York, New york

and by depoetttng eme errclosed in a postpald properly addressed *rapper ln a

(post offlce or offlclal deposltory) under the exclugivc care and cuttody of

the llnlted States Post Offlce Departncnt wlthln the gtate of lfcr York.

fitat deponent further sryo that the sald addreasee le thc (reproeeutatl.ve

of) petttl.oner herel.n and that the addreeg eet forth on aald rrapper le the laet

known address of the (repreeentatl,ve of thc) petltloner.

Snorn to before ne thls

29Lh day of August t Lg12.



STATT OF I{Eh' YORK
STATE TAX COI.I}II$SION

In thc l{atter of the Petltlon
3

CHART,ES STERN, Of MAURICE S. BYCK,
LOUfS STERN, _e;t .a1.,, fndividually dnd as
co-partners d./b/u the firm name & style of

STERN & BYCK !
For a Redctemlnatlon of a Deflctency or
a Refrrnd of Unincorporated Busihesg
Taxee under Artiele(s) ZS of the
Tax Iaw for the (Year(s) 1965 & 1966 I

State of l{eu York
Gounty of Albany

Martha Funaro I belng duly ewornl depoces and aayc that

she is an enployee of the llepartuent of Taxatlon and Plnanccr oycr 18 years of

age; and that on the 2gEh day of August , L\Z r she acrvcd the wlthh

Notice of Decielon (or DeterrLnatton) by (ccrtlfted) naLl upon Sanford Becker, C.P.A.

(representatlve of) the petltloner ln the nlthln

proceedingr by errcloslng a true copy thereof ln a seeurely eealed poatpald

wrapper addreesed as follousr Sanford Becker, C.p.A.

*"-*;:J:"*J'{:;l
and by depoeltlng eane errclosed Ln a postpald properly addresgcd rrapper ln a

(post office or offtclaL deposltory) under the exclusr.va care and craetody of

the Unlted States Poet Offlce Depar{:ncnt withln the State of ller York.

firat deponent ftirther BayE that the sald addresaee le thc (repreaeutative

of) petttLoner hereln and that the addreas set f,orth on sald rrapper lr the Lart

known addrees of the (relreeentatl,vc of thc) petltlo,ner.

Sworn to before ne thls

AFFII}AVIT OF }IAIIITC
0F lorrcE 0r DEcIsrcx
BY (CERTTFTED) HArr,

August29Lh day of , L972.



STATE OF NEW Y9RK'

DEPARTMENT OF TAXATION AND
EUILDING 9, ROOtvl214A

STATE CAMPUS
ALBANY. N. Y. 12?27

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

STATE TAX COIVIMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

FINANCE
StAtt tlr coMMrSS,oN

lrEAit i lo  uxtT

EDTARO ROOK

sEciEtAiY TO
coMMtSS tOX

AOOiES3 YOUN iEFLY TO

htnill Albany, New York

ftil'$f& lS' 1S?2

Stst l*,othnrs
fll 3mt&rrry
ft lbil(, I;t lor'k

Ontlmnl

Please take notice of the AStlI0I of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ll0ti6 ?tt Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 bnttf after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

WurJfr LUlr-
llgnl o. rdstt
HEARING OFFICER

Petit ion er 's Representative
Law Bureau

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

CHARLES STERN, MAURICE S. BYCK,
LOUIS  STERN,  e t  a l . ,
Ind iv idual ly  and as co-par tners
d/b/u Lhe firm name and style of

STERN & BYCK

for  a Redeterminat ion of  Def ic ienc ies
or  for  Refund of  Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1965 and L966.

The issue in  th is

to former partners are

706  (3 )  o f  t he  Tax  Law,

Char les  S te rn ,  Maur i ce /S .  Byck ,  Lou is  S te rn ,  € t  d l . ,  i nd i v idua l l y

and as co-partners d/b/u the f irm name and style of Stern & Byck f i led

pet i t ions for  the redeterminat ion of  def ic ienc ies in  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years 1965 and

T966 .  A  hea r ing  was  he ld  on  January  28 ,  L97L ,  ? t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before Nigel  G.

Wri -ght ,  Hear ing Of f icer .  Sanford Becker ,  C.P.A.  appeared for  the

pet i t ioner  and Edward H.  Best ,  Esq.  ( r ranc is  X.  Boylan,  Esq[ . ,  o f

Counsel) appeared for the Income Tax Bureau. Ttre record of said

hear ing has been duly  examined and considered.

rSSUE

DECISTON

case is whether certain guaranteed payments

to be included in income, considering secti-on

for  purposes of  the unincorporated business tax.

FINDTNGS OI' FACT

1.  The pet i t ioners '  f i rm operates as a specia l is t  on the

New York Stock Exchange. As of July 30, L965, one general partner

and two l imited partners retired from the f irm. At least one of

them thereaf ter  engaged in  the secur i t ies bus iness,  a l though he d id



2 -

not  cont inue as a specia l is t .

2. Pursuant to agfreement the retir ing partners were to

receive,  a f ter  an audi t ,  the book va lue of  the i r  capi ta l  accounts.

th is  was speci f ica l ly  des ignated as a palzment  " in tended to qual i fy

under  sect ion 736(b)  of  the In ternal  Revenue Code".  Such capi ta l

accounts did not, under the rules of the New York Stock Exchange,

inc lude any good wi l l .  These sums are not  in  issue here.  In

addi t ion the ret i r ing par tners v iere to  receive,  in  32 equal  quar ter ly

insta l lments,  s t ipu lated sums speci f ica l ly  des ignated as payments

intended to quatify as "guaranteed pa1'ments under section 736 (a)

of  the In ternal  Revenue".  I t  is  these sums which are in  issue.

The claims of the retir ing partners to these payments were made

subord inate to  the c la ims of  present  and fu ture credi tors .  Both

the amounts paid for book value and as guaranteed payments were

stated to  be in  l iqu idat ion of  and in  fu l l  sat is fact ion of  the

interest of the reLir ing partners in the partnership. The retir ing

par tners le f t  no capi ta l  in  the f i rm and per formed no serv ices

for  i t  a f ter  re t i rement .  TLre reLi r ing par tners d id  in  fact  receive

these sums.

3.  The def ic iency not ice for  L965 is  dated February L9,  1968,

and  i s  i n  t he  amoun t  o f  $447 .Le  p lus  $49 .48

of  $496.66.  Tt re def ic iency not ice for  L966

interest  for  a  to ta l

is d.ated November 24,

L969 ,  and  i s  i n  t he  amoun t  o f  $1 ,930 .00  p lus  $30 f .99  i n te res t  f o r

a  t o ta l  o f  $2 ,231 .99 .

CONCLUSIONS OF LAW

The amounts here in  issue were designated on the pet i t ioners '

f irm federal tax return as guaranteed payments as provided by

sect ions 236(a)  (2)  and 7O7 (c)  o f  the In ternal  Revenue Code and were

deducted as t rade or  bus iness expenses on Schedule t rJr r  o f  that  re turn.
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However, even if  such amounts represent "an arrangement among the

par tners in  the nature of  mutual  insurance"  (see U.S.  Treas.  Reg.

L .736 - f  (a )  (2 )  )  s t i l l  a  deduc t i on  as  an  o rd ina ry  and  bus iness  expense

would seem to be just i f ied only  in  v iew of  serv ices prev ious ly

rendered to the f irm by the "withdrawing partner" (Mertens, Law

o f  Federa l  I ncome Taxa t i on ,  Sec t i on  35 .78 ) .  I t  can  a l so  be  no ted

tha t  unde r  t he  Fede ra l  Law  (U .S .  T reas .  Regs .  L -736 - I ( a )  ( 1 )  ( i i )  and

T.77 1-1 (d)  )  the ret i red par tner  is  t reated as a cont inu ing par tner

unt i l  a l l  payments due to  h im are received.  In  v iew of  th is ,  the

amounts of the payments here in question cannot be al lowed as a

deduction on the New York return. TLre specif ic provisions of

sect ion 706 (3)  o f  the Tax Law prov ide that  "No deduct ion shal l

be  a l l owed l  . . . f o r  amoun ts  pa id  o r  i ncu r red  to  a  p rop r ie to r  o r

pa r tne r  f o r  se rv i ces  o r  f o r  use  o f  cap i ta l l ' .

DECISION

The petit ion is denied and the deficiency is found correct

and is due toqether with such further interest as is imposed under

sect ion 684 of  the Tax Law.

DATED: Albany, New York
A u g u s t  2 9 ,  : - . 9 7 2

STAIE TAX COMMISSION

-.i/"-- -.'n-

\L **.-.,-. *'
I
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l ' l {  t . t -

\ Vt\-LL4,n,
COMM]SSIONER

/r, ----',---^
COMMISSIONER,


