
STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the l'l,atter the Pet i t ion

STERN :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Busi-nesq
Taxes under Art ic le(s) 23 & 22 of the
Tax Law fo r  the  (Year (s )  1965,  L966 &

ATFIDAVIT OT MAITING
OF NOTICE OF DECISTON
BY (CERTIFTED) t{aIL

& Personal Income

1967

of

of

R .

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Finance' over 18 years of

age, and that on the lgth day of July ,  L9 72, she served the wlthin

Notice of Decision (or Determinat ion) by (eert i f ied) mai l  upon Carl  R'  Stern

(representatlve of) the petitloner in the wlthitt

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Carl R. Stern
19 Rol l ing Drive
Brookvif le,  New York I I545

and by deposlting sane enclosed in a postpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petltLoner herein and that the address set forth on said wraPPer is the lact

known address of the (repreeentatlve of the) petitioner.

to beforeSworn

19rh

me this

Ju l y  , 1972of



STAT E TAX Coti4t\4t sstoN

N O R M A N  F .  G A L L M A N ,  ̂ C T I N G  P R E S I O E f T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOtt 2l,tA

STATE CATPUI
AlSAt{Y. N. Y. n226

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 . 7

htod O Albany, New york

RING OFFICER

Representative

3 tAY t  tA r  coMMlss to r

xEAttxc ur{ t t

EO IARO ROOK

SECiSTARY TO
coMMtS3 tox

AODiESS YOUR NEPLY IO

,fuXy 19, L972

CarI R. Stern
19 nolttng DrLva
Erookvl.lle" f,sw York 11545

Dqlr ltr. Stornr

Please take not ice of  the
of the state Tax commission KffiXt herewirh.

P1ease take further notice that pursuant to
sect ion(s) 

.722 & 699 of  th;  Tax Law, anyproceedrng in court to review an adverse deci_
sion must be commenced. within 4 ;66ng5;from the date of  th is not ice.

{nV inquiries concerning the computation of tax
due or refund allowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto 1ay be addressed t; the undersi jned.
These wil l  be referred to the prop.. pi i ty for
reply .

S ,



STATE OF NEI4I YORK

STATE TAX EOMMISSION

fn the l" latter of the petit ion

o f

CARL STERN

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1965 ,  Lg66  and  L967 .

DECTSTON

Pet i t ioner ,  Car l  Stern,  has f i led a pet i t ion for  redeterminat i

o f  def ic iency or  for  re fund of  un incorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1965 ,  Lg66 and L967.

(F i re  No .  74503118) .  A  fo rmar  hea r ing  was  he ld  be fo re  pau r  B .

Coburn, Hearing Off icer, at the off ices of the State Tax Commission

B0 centre s t reet ,  New York,  New York,  on February L7,  L972,  dt

2z3O P.M. Pet i t ioner  appeared pro se.  TLre Ineome Tax Bureau

appeared  by  sau l  Hecke rman ,  Esq . ,  (A lexander  we iss ,  Esq . ,  o f  couhse l ) .

ISSUES

I .  D id  pe t i t i one r ,  Ca r I  S te rn ' s  se l l i ng  ac t i v i t i es  du r ing  the

years L965,  l -966 and L967,  const i tu te the carry ing on of  an unincor-

po ra ted  bus iness?

rr .  Did pet i t ioner ,  car l  s tern,  have reasonabre cause for

fa i l ing to  f i le  New York State unincorporated business tax returns

fo r  t he  yea rs  1965 ,  L966  and  L967?

FINDTNGS OF FACT

t.  Pet i t ioner ,  Car I  Stern,  and h is  wi fe  f i led New York State

income tax res ident  re turns for  the years 1965,  1966 and 1967.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .

2-  On March L7,  1969,  the Income Tax Bureau issued a State-

ment  of  Audi t  cLranges against  pet i t ioner ,  car l  s tern,  imposing



2 -

unincorporated business tax in  the sum of  $2,740.06 upon the income

received by h im f rom his  act iv i t ies as a sa lesman dur ing the years

1965,  L966 and L967.  I t  a lso imposed a penal ty  pursuant  to

sec t i on  685 (a )  o f  t he  Tax  Law in  the  sum o f  $685 .00  fo r  f a i l u re

to f i le  un incorporated business tax returns for  sa id years.  In

aceordance with the aforesaid Statement of Audit Clranges, i t  issued

a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  93 ,703 .94 .

3 .  Pe t i t i one r ,  Ca r I  S te rn ,  was  a  women 's  shoe  sa lesman  du r ing

the years L965,  1966 and 1967.  He represented two unaf f i l ia ted

f i rms in  the sa le of  women's  shoes.  The products  so ld by h im for

each f irm were noneompetit ive. He sold their products to substan-

t ia l ly  the same customers.

4.  The f i rms for  whom pet i t ioner ,  Car l  Stern,  so ld women's

shoes dur ing the years L965,  L966 and 1967,  d id  not  wi thhold Federa l

and New York State income taxes and social security tax from the

commiss ions paid to  h im.  He received a draw against  commiss ions.

He was not reimbursed for expenses, other than certain expenses

incurred in  connect ion wi th  t rade shows.  He deducted h is  bus iness

expenses on Schedule r rc"  o f  h is  federa l  income tax returns.  He

maintained a self-employed retirement plan with John Hancock MutuaI

Life Insurance Company and took appropriate self-employed retirement

deduct ions on h is  federa l  income tax returns.  The f i rms for  whom

he sold merchandise d id not  exerc ise any substant ia l  d i rect ion or

contro l  over  h is  sa les act iv i t ies or  techniques or  over  the t ime

he devoted to  sa les,  except  to  l imi t  the ter r i tory  in  which he

cou ld  se l l .

5 .  Pet i t ioner ,  Car I  Stern,  was advised by h is  accountant

that  he was not  requi red to  f i le  un incorporated business tax returns

fo r  t he  yea rs  1965 ,  L966  and  L967 .
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CONCLUSIONS OF LAW

A. Ttrat the income received by petit ioner, CarI Stern, from

the two f i rms that  he represented dur ing the years 1965,  L966 and

L967 const i tu ted income f rom his  regular  bus iness of  se l l ing

rdomen's shoes and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Car l  Stern,

during the lzears 1965, 1966 and L967 constituted the carrying on

of an unincorporated business and his income derived therefrom

hras subject to the unincorporated business tax in aecordance with

the meaning and intent of section 7O3 of the Tax Law.

C.  I l ra t  pet i t ioner ,  Car l  Stern,  had reasonable eause for

not  f i l ing unincorporated business tax returns for  the years 1965,

L966 and 1967, and therefore, the penalty assessed pursuant to

sect ion 685 (a)  o f  the Tax Law is  waived.

D. Tlrat the petit ion of CarI Stern is granted to the extent

of  cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f

the Tax Law for  the years 1965,  L966 and L967 in  the sum of  $685.00;

that the Income Tax Bureau is hereby directed to accordingly modify

the Not ice of  Def ic iency issued March L7,  1969;  and that ,  except

as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

STATE TAX COMIIIISSIONDATED: ._{}bany, New York'>l*/ 
f /7 /v,,1

SSIONER

COMMISSIONER


