
STATE OT ilEW YORX
STATE TAX COilItISSIolr

In thc l,latter of the Petltlon
:

J. RICH STEERS,INd. & FREDERTCK SNARE CORP.
Individually & as co-partners d/b/rtr the firm
name and sty le  of  STEERS-SNARE (T.N.) ,

a Joint Venture 3
For a Redctemlnation of a lleftclency or
a Refirnd oftlnincorporated Business l
Taxes under Arttcle(s) 23 of the
Tax Law for the (Year(s) I96L !

State of l{ery York
County of Albany

Martha Funaro , belng duly awornl depoees and raye that

she is an employee of the llepartnent of Taxatlon and Fl.nanccl ovcr 18 years of

ager and that on 6s 29th day of August t L972 e shc rervcd the wrthla

l{otice of Decislon (or Determinatton) by (ccrtlffed) nall upon J. Rich Steers, rnc.

& Frederick Snare, Corp. (representatlve of) the petltloner ln the rithln

proceedingl by encloelng a true copy thcreof Ln a eeeurely sealed lmetpald

wrapper addrcsged as forlors: 3;.ll"E":;:"t"' 
rnc' & Frederick

d/b/u Steers-Snare
363 7th Avenue

and by depoelting eane errcLo*"fl1$ F"#nn$gpF8fibry addressed nrapper tn a

(post offlce or offlclal delnsltory) under the excluglvc care and ctretody of

the llnited States Pogt Offlce Departlcnt wlthln the $tate of lfcr York.

Ttrat deponent firrther Bays that the gald adilreaaee la thc (repreaentatlve

of) petttloner hereln and that the addreas eet f,orth on eal.d rrapper lc the lart

known address of the (relneeentatl.vc of thc) petltlorner.

Sworn to before ne thls

29Lh day of August
t ' ; "

AfFIDAVIT OP }NItIrC
OF TOTICE OT DECISIOX
BY (CERTTTIED) HArr,

,  L9TZ



STATE OF }IEW YONK
STATE TAX CO}I}IISSION

In thc l,latter of the Petltlon

of
J. RrCH STEERS, rNC. & FREDERTCK SIIARE
Individually & as co-partners d./b/t i  t tre
name and styl_e.of STEERS SNARE (t.ry.),

a-Joint Venture .
For a Redeternlnatl.on of a Deftclency or
a Refirnd of Unincorporated Business

CORP.
f i rm

AFFII}AVIT OP }IAITIIIG
OF ilOfICE OF DECISIOT
BY (CERTTTTED) HArr,

Taxes under Article(s) ZS of the
Tax law for the (Vear(s) 196I :

State of Nen York
County of Albany

Martha Funaro I belng duly ewornl depoaes and eaya that

she is an eruployee of the Departnent of Taxatlon and Fl.nanecr over 18 years of

agel and that on the 29th day of August , L9 72r she cervcd the rlthh

llotice of Ilecielon (or Detemlnatlon) by (ccrtlfied) nall upoa J. gdwin Ullmann,
c .  P .  A .

(represerrtatlve of) the petltloner ln thc rlthln

proceedLngr by encloeLng a tnre copy thereof Ln a seeurely sealed poctpaid

wrapper addreesed as follors: J. Edwin U11mann, C.p.A.

*ff i:1.1x3#""",u
and by depoettlng eame enclosed Ln a poatpatd properly addreesed rrapper tn a

(post offl.ce or offlclal. deposttory) under the exclusl.vc care and eurtody of

the llnited States Post Offtce Departncrrt wtthln the State of llcr York.

That deponent firrther BayE that the sald addressee le thc (repreaertatfve

of) petltl.oner hereln and that the addrees set forth on aal.d rrapper lc the Laet

known address of the (rep:reeentatl,vc of the) petlttoner.

Snorn to before ne thlg

29Lh^ day of



STATE TAX COIVIMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

&t*dr Albany, New York

lugnrrt tr9r lt?l

3, ficrf, etaitrt, &rc. t fr.drrlcft
&rr. OotF.
il,rb/s ttmrr*fn*r
363 ?tl &nntl.
Ilrr e*, h &rfr

htlmmr
Please take notice of the ilClttfl of
the State Tax Commission enclosed herewith.

STAIE TAI COMMIs3ION

IIEAiITG UilIT

eor laD Robx

sEcRErAtY t0
coMM ts3 tor{

AOORE!3 YOUR REPLY TO

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addtessed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

Please take further notice that
the Tax Law any proceeding in
must be commenced within

the date of this notice.

Peti t ioner's Representative
Law Bureau

pursuant to l{&tlA[t ??2
court to review an adverse decision

e hthr after

n-W
Itrgrcl, O. trlsrt
HEARING OFFICER

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

J .  R ICH STEERS,  INC.  AND
FREDERICK SNARE CORP.

ind iv idua l l y  and as  copar tners
d,/b/w the firm name and style of
S t e e r s - S n a r e  ( f . N .  )  a  j o i n t  v e n t u r e

for  a  redeterminat ion  o f  a  de f ic iency
or for refund of unincorporated
bus iness  taxes  under  Ar t i c le  23  o f
the  Tax  Law fo r  the  year  1951.

DECISTON

The taxpayer having f i led a petit ion pursuant to Tax Law

Sect ions 722 and 689 for  a  redeterminat ion of  a  def ic iency under

date of  Apr i l  13,  1955 of  un incorporated business tax imposed under

Ar t ic le  23 of  the Tax Law for  the year  1961,  and a hear ing having

been held on February 5,  L97O before Nigel  G.  Wr ight ,  Hear ing

Officer, dnd the record. thereof having been d.uly examined and

cons ide red ,

The State Tax Commission herebv

F I N D S :

1.  The issue in  th is  case is  whether  cer ta in  ind i rect  expenses

incurred on behalf of a joint venture by one of the corporate

par tners thereof  can be taken as deduct ions on the jo in t  venture

return and to what extent this affects the computation of the

addi t ional  exempt ion under  sect ion 7Og (2)  the purpose of  which

is to avoid taxing the income of a joint venture a second t ime

when that income is included in the income of the corporate

par tner .
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2.  A s tatement  of  audi t  changes dated October  7 ,  1964 was

issued in  the amount  of  $ I4,368.2I  p lus in terest .  A rev ised state-

ment  of  audi t  changes dated March 4,  1965 was issued in  the amount

o f  $2 ,771  . 20  p l us  i n t e res t  o f  $486 .01  f o r  a  t o ta l  o f  $3 ,263 .21 .

rtr is amount has been remitted.. A further revised statement of

audi t  changes together  wi th  a not ice of  def ic iency was issued on

Apr i l  13 ,  1955  i n  the  amoun t  o f  $L4 ,368 .2 I  l ess  the  p rev ious

rem i t t ance  o f  $3 ,263 .2L  f o r  a  ne t  de f i c i ency  o f  $11 ,105 .00  p l us

interest .  I t  is  th is  def ic iencv which is  in  issue.

3.  The pe t i t ioner  was a  jo in t  ven ture  engaged in  the

cons t ruc t ion  o f  the  Throggs  Neck  Br idge in  S ta ten  Is land,  New

York  dur ing  1950 and 1961-  Freder ick  Snare  Corpora t ion  pu t  up

cap i ta l  and rece ived 20% of  the  gross  pro f i t  f rom the  job .  J .  R ich

Steers ,  Inc .  managed the  job  and rece ived a l - l  remain ing  pro f i t .

4. The joint venture reported on the completed contract

me thod  o f  accoun t ing .  Gross  rece ip t s  were  $11 ,014 ,296 .07  cos ts

o f  cons t ruc t i on  were  $LO,476 ,L7L .78  resu l t i ng  i n  a  g ross  p ro f i t  o f

$538 ,L24 .29 .  To  t h i s  was  added  o the r  i ncome  o f  $86 ,867 .53  a t t r i -

butable to  d iscounts to  arr ive at  a  to ta l  income of  $624,99L.82-

5.  The taxpayer  asser ts  that  the jo in t  venture incurred cer ta in

ind i rect  costs  consis t inq of  the overhead of  J .  Rich Steers,  Inc.

paid by J .  Rich Steers,  Inc.  in  1950 and 1961 which was at t r ibutable

to  the  work  o f  t he  j o in t  ven tu re .  These  cos ts  amoun t  t o  $47L ,562 .77

and  a re  49% o f  t he  cos ts  o f  $962 ,373 .3L  fo r  wagres ,  ren t ,  i n te res t ,

pension expense and other  expenses.  (Expenses for  o f f icers sa lar ies,

repai rs ,  taxes and deprec iat ion were not  a l located) .  The a l locat ion

of  49% is  based on the receipts  of  the jo in t  venture d iv ided by the

tota l  receipts  of  J .  Rich Steers,  Inc.  for  the years 1960 and 196I .
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These indirect costs were taken each

return.  They were not  e l ig ib le  for

contract method of accounting-

year on the corPorate tax

inclusion in the comPleted

6. The taxpayer f i led a partnership return showing gross

rece ip t s  o f  $11 ,014  , 296 "07  cos t  o f  cons t ruc t i on  o f  $ IO '476 'L7L '78

leav ing  a  g ross  p ro f i t  o f  $538 ,L24 .29 .  To  th i s  was  added  o the r

income o f  $86 ,867 .53  to  show a  to ta l  i ncome o f  $624 ,99L '82 '

The share of this amount assigned to F. Snare Corporation was

20%and ' t oJ .R .S tee rs , I nc .wasBo%.The : t axpaye r j o i n t ven tu re

did not pay a tax with the return assert ing that al l  income would

be picked up on the franchise tax returns of the corporate

par tners f i led under  Ar t ic le  9-A of  the Tax Law.  I f  th is  was

acceptable, i t  would reflect a theory that the joint venture is

a mere condui-t for purposes of interstate al location with the

resul t  that  the receipts  and deduct ions of  the jo in t  venture

conducted completely within the State of New York are al located'

to other states in accordance with the business al location ratios

appearing on the franchise tax returns of the partners.

Ta .Thede f i c i encyunde rda teo fAp r i l 13 ,Lg65 foundne t

income to be $624,g9L-82,  as repor ted on the return and a l lowed'

under  Tax Law sect ion 
'7og,  a  bas ic  exempt ion of  $5,000 and an

addi t ional  exempt ion computed under  sect ion 7o9 (2)  o f  $260 ,786 '59

fo r  a  t axab le  ba lance  o f  $359 ,2O5 .23  and  a  t ax  o f  $14 ,368 '21  p l us

in te res t .

7b.  The addi t ional  exempt ion under  Tax Law sect ion 7o9(2)

was computed as fo l lows:  The taxable income of  $624,99L.82 was

div ided between the par tners BO%, $499,993'46 to  J '  Rich Steers '  Inc '

and  the  rema in ing  2O%,  $L24 ,gg8 .36 ,  t o  F .  Snare  Corpo ra t i on '

These amounts had been included in the Art icle 9-A franchise tax

returns of  the tax corPorat ions '
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These amounts were mult ipl ied by the respective Art icle 9-A

a  t : v  l r r r q i  n a q q  a l  I  n r ' : 1 - ' i  o n  n c r r . e n t a c r e s  o f  t h e  t w o  c O r p O f a t i O n sf ranchise tax business al locat ion percentages of t t re two corp(

( 3 8 . 5 5 %  a n d  5 4 . 4 3 2 % )  r e s u l t i n g  i n  a m o u n t s  o f  $ L 9 2 , 7 4 7 . 4 8  a n d

g 6 3 , 0 3 9 . 1 1  v r h i c h  w h e n  a d d e d  r e s u l t s  i n  t h e  a d d i t i o n a l  c r e d i t  o f

s 2 6 0  , 7  8 6  . 5 9  .

7c .  The ca lcu la t ion  o f  th is  de f ic iency  is  w i th  respec t  to  the

re turn  as  f i led ,  in  accord .ance w i th  Tax  Law sec t ion  7O9(2)  and

re f lec ts  a  theory  tha t  a  jo in t  ven ture  whose ac t iv i t y  takes  p lace

ent irely in New York should not be ent i t led to an al locat ion of income

to  o ther  s ta tes .  The poss ib le  doub le  taxa t ion  wh ich  migh t  resu l t

f rom the inclusion of the joint  venture income in the income of the

corporate partners is el iminated by providing a deduct ion for the

amount of such income appearing on the corporate return as such

income is al located to New York. Al thougtr this ded'uct ion refers to

,,,, . '
r lqures  on  the  corpora te  re tu rn  i t  i s  p rov ided in  sec t ion  7O9(2)

-'/

tha t  i t  be  taken on  the  re tu rn  o f  the  jo in t  ven ture .

Ba.  The taxpayer 's  pos i t ion  is  represented  by  the  s ta tement

o f  a u d i t  c h a n q e s  d a t e d  M a r c h  4 ,  1 9 6 5 .  T h e  i n c o m e  o f  $ 6 2 4 , 9 9 L - 8 2

i s  r e d u c e d  b y  t h e  i n d i r e c t  e x p e n s e s  o f  $ 4 7 L , 5 6 2 . 7 7  t o  a r r i v e  a t  a

n e t  i n c o m e  o f  $ 1 5 3 , 4 2 9 . 7 7  f r o m  w t r i c h  a n  e x e m p t i o n  o f  $ 5 , 0 0 0  a n d  a n

add i t iona l  exempt ion  o f  $7B,ggg.L6  is  deduc t ion  to  a r r i ve  a t  a  taxab le

b a l a n c e  o f  $ 6 9 , 4 2 9 . 9 L .

1rhe addit ional exemption was computed as fol lows: The net

income o f  S153,429.O5 is  d iv ided be tween the  two corpora te  par tners

g L 2 4 , g g T . 3 6 ,  t h e  a m o u n t  a c t u a l l y  r e c e i v e d  b y  F .  S n a r e  C o r p -  t o  F -  S n a r e

Corpora t ion  and the  remaind ,er  o f  $28,430.59  is  a l loca ted  to  J .  R ich

Steers ,  Inc ,  The to ta l  fo r  each par tner  i s  then mul t ip l ied  by  i t s

b u s i n e s s  a l l o c a t i o n  p e r c e n t a g e  t o  a r r i v e  a t  a n  e x e m p t i o n  o f  $ 1 0 , 9 5 0 ' 6 5

f o r  S t e e r s  a n d  $ 6 8 , 0 3 9 . 1 1  f o r  S n a r e  o r  a  t o t a l  e x e m p t i o n  o f  $ 7 8 ' 9 9 9 . L 6 '
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Bb.  This  pos i t ion d i f fers  f rom the Bureau's  pos i t ion only

in the treatment of indirect expenses. This posit ion treats the

indirect expenses as i f  they had been shown on the return of the

jo in t  venture for  1960 and 1961 wi th  a net  operat ing loss carry-

over of the I95O expenses- to the 196I return, the ordinary income

of  the venture is  computed to  be $153,429.05 which is  taken in to the

returns of  the corporate par tners as separate f igures of  $624,99L.82

for  to ta l  income and $47I ,562.77 for  expenses inc luded in  separate ly

i temized f igures on the returns and resul t ing in  a net  f igure of

$153  , 429 .O5 .

Upon the foregoing f indings and al l  the evidence in the

case the State Tax Commiss ion < lec ides:

A. The indirect expenses of the joint venture were properly

"paid or  incurred"  by i t  for  purposes of  the deduct ion of  t rade or

business expenses by the joint venture. Under the agreement of

joint venture al l  expenses of the venture were to be paid by one

of the partners and the payment by that partner out of i ts own

bank account and in i ts own name is in every way equivalent to the

payment  of  the expense by the venture i tse l f . '

B.  The inc lus ion of  the ind i rect  expenses in  the

jo in t  venture return is  proper .  I t  is  conceded that  the ind i rect

expenses are at t r ibutable to  jo in t  venture act iv i t ies.  I t  is  apparent

that the taxpayer f i led out i ts return with only the expenses

di rect ly  a t t r ibutable to  the long term contract  in  mind.  The

indirect expenses however while not qual :-fying for the completed

contract method of accounting chosen by the taxpayer are st i l l

ordinary and necessary expenses of the venture. I t  is not contended

that the indirect expenses here in issue are prohibited by Tax

Law sec t ion  706 (3 ) .  The add i t iona l  exempt ion  prov ided by  Tax  Law

s e c t i o n  7 O g ( 2 )  i s  c o m p u t e d  o n  t h e  b a s i s  o f  " t h e  e x c e s s  o f  t h e

un incorpora ted  bus iness  gross  income over  the  deduct ions  a l lowed
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under . . .  l sec t i on  7A61  and  Sec t i on  706  a l I ows  the  t rade  o r

business expenses a l lowable for  federa l  income tax purposes

which inc lude these ind i rect  expenses in  issue.

C.  The inc lus ion of  the ind i rect  expenses on the jo in t

venture return does not  resul t  in  improper  "double deducLions."

It  is immaterial whether the irrdirect expenses are used on the

joint venture return to reduce the net income which is then

carried over to the returns of the partners, oD the one hand,

or whether, on the other trand, the income is carried into the

partners returns without reduction by indirect expenses and

the ind i rect  expenses are carr : led over  to  the par tnerrs  returns

separateJ-y. In fact, under Internal Revenue Code Section 7O2

and 7O3,  each k ind of  i tem of  gross income and deduct ion may be

properly considered as being carried separately to the partners

returns. In any event, the result here is that the indirect ex-

penses in issue appear only once on the venture return and only

once on the corporate return. TLrere is no doubling of deductions

on e i ther  re turn.

D.  fhe inc lus ion of  the ind i rect  expenses on the jo in t  ven-

ture return is required if  the policy of the statute is to be

carried out. f f  these expenses are not thus taken into account,

they appear only on the corporate return and the corporation gets

the benefit  of them only to the extent of i ts al location ratio

at t r ibutable to  i ts  in ters tate bus iness.  S ince,  however ,  these

expenses are attr ibutable to the joint venture, whose activity

is 7.OO% within New York, the taxpayer should be entit led to

benefit  from ttrem to the extent of IOA%. This is accomplistred

by al lowing the deduction of t .hese expenses in ful1 on the joint

venture return and then el iminatingr their effect on the corporate

return by means of  the Sect ion 7O9 (2)  computat ion.
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E. The petit ion is al lowed and the deficiency under date of

Apr i l  13,  1965 is  rev ised so as to  re instate the computat ion found

the statement of audit changes of March 4, 1965 showing a tax due

$2 ,777 .2O  and  i n te res t  o f  $486 .01  f o r  a  t o ta l  o f  $3 ,263 .2L .  Th i s

amount having been paid the taxpayers l iabi l i ty in this matter is

dischb.rged.

DATED: Albany, New York
A u g u s t  2 9 ,  L 9 7 2

STATE TAX COMMISSION

ln

o f

.4 //
. a /  t ///o .-*------ - (j ?--z d* u €'
VU's t '

\ .  r .
\ \ '  l - r - -  -  l r
\ iU .l' Lr"n-' Lr{u-1-xl

COMMISSIONER

COMMISSIONEB,

COMMISSIONER
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TMATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. l2u7

AREA COOE 518

4 3 7 - 2 6 5 5 , 6 , 7

Dated: Albany, New York

August  29,  L972

J.  Rich Steers,  Inc.  & Freder ick
Snare Corp.
d,/b/u Steers-Snare
363 7th Avenue
New York, New York

Gentlemen:

Please take notice of the DECISION of
the State Tax Commission enclosed herewith.

pursuant to sect ion 722
court to review an adverse decision
4 Months after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned, These wil l  be referred

to the proper party for reply.

Very truly yours,

3t^t t  t^x coMMr53tor l

HEAAtI6 UxtT

EOWARO ROOK

sEcngTAtY TO
coMMts t t ox

A00iet3 voun iEPLY to

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

n^/^f"Ycf47-
Nigel G. Wright
HEARING OFFICER

Petition er's Representative
Law Bureau

AD-L.|2 (7 /7o)
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